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PREFACE

Malaya attained independence 10 years afier India, and it
became Malaysia in September 1963, by including the colonies
of Sabah and Sarawak (in North Borneo). But Singapore
separated from the federation of Malaysia in August 1965,
Some notable features of Malaysia, particularly for Indian
students are : First, its population, like that of India is
composite and heterogencous. Thus its society is plural and its
politics is largely characterised by ethnic conflicts. Second,
like India the component units of Malaysian federation had
also been ruled by the British before independence. Third,
the coostitution of Malaysia, again, like that of India, is both
parliamentary and federal. The basic features are the same in
both cases, yet there arc several differences between the consti-
tutional provisions and practices of the two countries. Ore
unique feature of Malaysia is that it is the only Muslim
majority state in the world, which has successfully worked the
democratic system since it became independent. For ali
these reasons, study of the Government and Politics of
Malaysia will be found useful and interesting by students of
Political Science as well as by general readers.

75-Saket, P. Sharan
MEERUT Retd. Principal, Meerut College
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Introduction

1. The Land

Malaysia was formed in 1963 ; at that time Singapore was
included in it, but it ceased to be part of Malaysia in
August 1965. Malaysia, as distinguished from Malaya, also
includes the States of Sabah and Sarawak in North Borneo.
Malaya (or Malay) is a peninsula in the South-East corner of
the continent of Asia. It lies between 6° and 1° latitudes north
of the Equator and between 100° and 105° longitudes east of
Greenwich. Modern Malaya (including Singapore) consists
of slightly more than 50 thousand sq. miles of the peninsula
and some small but vitally important islands like Penang
along its coasts. Its northern neighbour is Thailand (former-
ly called Siam) with which she is connected by both road and
rail. Indonesia lies to the west and south. The Malayan
peninsula is bounded on the west by the Straits of Malacca ;
and its east coast is washed by the turbulent waters of the
China Sea. The city (now a scparate state) of Singapore is
situated at the tip of the peninsula, joined by a narrow. cause-
way. 7 0y

The Malaya peninsula has coastal plains on the cast,and
west, with a central mountain range in between,,  The Barneo
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area consists of an alluvial coastal plain (largely swampy) and
hilly country further inland. The mountains of Malaya follow
the line of the Peninsula. It has few hill stations. The penin-
sula is not more than 200 miles across at its middle. Rivers
abound ; but they are short and swift. They continuously
denude mouritain slopes and plains of their rich alluvial soil.
For centuries the people have found rivers ta be useful agencies
for the supply of food, for transport and communication and
for sport.  The climate is tropical and humid ; the average
rainfall is about 100 inches in a year.

Much of the attraction of Malaysia lies in its scenery, the
contrast between dense forest in the interior and the rice
fields of north-west Malaya and the silvery beaches with
waving palms of Malaya's cast coast. Malaya has been called
the land of beauty. There are no dust storms, no hot weathers
and the landscape displays a fresh luxuriant greenery. It has,
therefore, been described as a comfortable place to live in.
Of mineral wealth the mainstay of Malaya has been its world
renowned tin. The courtry is extraordinarily rich in tin
deposits.  Lead of an inferior variety and iron have also been
discovered in recent times. Gold also occurs in small quanti-
ties. The soil is fertile; waters are good and virgin tracts
are waiting development.  Forests have to be exploited ;
valuable lands are yet to be cleared and planted ecither with
necessary food crops or valuable para-rubber.

Component Units of Malaysia. Penang is an island with an
area of about 400 sq. miles, situated at almost the northern
extremily of the Straits of Malacca and separated from the
main land by about 2 miles of sea. Inimportance, Penang
is second only to Singapore, though Kuala Lumpur the capital
of the Federation has since the second World War stolen much
of the prominence of this comparatively older city. Kuala
Lampur is also the capital of Selangor, which lies on the
west coast of thz pzninsula, alm>st midway batwzen Singapore
and Penang. It has an arca of over 3,000 sq. miles and is
a rich and well dcv:loped Sultanate of Malaya. The territory
nearest to Singapore is the state of Johore, extending across
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the peninsula, with an area of 7,330 sq. miles. The settle-
ment of Malacca with an area of about 640 sq. miles is now
part of the Federation. Negri Sembilan (with an area of
2600 sq. miles) lies between Malacca and Johore in the south
it and Selangore in the north.
| The state of Pahang, which is situated on the castern side of |
the peninsula, comprises an area of about 13,800 sq. miles.
Another state which lies on the cast coast of the peninsula is
Trengganu, bounded by Pahang and Kelantan. Having an
area of over 5,000 sq. miles, it has been poorly developed and
thinly populated. To the north of Trengganu lies the state of
Kelantan bounded on the north by the China sea and on the
south by the state of Pahang and on the west by Thailand and
| the state of Perak. Being comparatively further away from
{he modernistic tendencies and life of the west coust, Kelantan,
Trengganu and to a lesser degree Pahang have been able 1o
preserve a purer form of Malay life and culture than those |
found in the other states. The state of Kedah is the region
best known in the vicinity of Kedah Peak (3,978 ft.). The
state of Perlis, the northern-most of Malaya, has an area of"
310 sq. miles. Finally, the state of Perak comprises an area of
nearly 8,000 sq. miles. It is economically the best developed
of them all.}

II. The People

At the very outset to prevent confusion, Malay should be
distinguished from Malayan and Malaysian. A Malay is a
person of the Malay race, distinguished by use of the Malay
language and belonging to the Muslim religion. A Malayan
is a person who lives in Malaya ; he may racially by a Malay,
a Chinese, an Indian or a Furasian. Similarly, now-a-days, a
Malaysian is a person of whatever racial origins, who lives in
Malaysia. All these three words—Malay, Malayan, and

1, Nadyam Raghavan, India and Malaya, pp. 8-14.

!
!
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Malaysian—may also be used as adjectives in corresponding
senses.!

The preli y results of p ion census held on 10
June 1980 gave the population of Malaya as 13,435,588 com-
pared with a total of 10,439,430 at the mid-1970 census.
The population of Malaya (or of Malaysia) is composite and
heter Duc to immigration of more prolific peoples,
the Malaya themsclves have come to be a minority in their
own land. Before the arrival of European traders in Mala
there were continual waves of settlers from Indonesian islands
At the time the Portuguese and the Dutch arrived on the scene
there was already in Malacca an influential community of
Indians also. European contacts with Malaya were mostly
via India and in their wake came Indians to help in navigation
and trade, and later, in administration. With the arrival
of the British, Indian and Chinese immigrants increased
rapidly. Sugar plantations, tin mines and rubber estates
required a steady supply of cheap labour.  The Chinese form
an influential community in Malaya today ; and they have
contributed materially to the building up of modern Malaya.®
The population of Malaysia by races, according to 1970
census, was : Malays 4,671.874; Chinesc 3,131,320, Indians
and Pakistanis 936,341; and others 70,022.

Plural Society and Communal Conflict. ‘Communal plura-
lism is the essential reality of Malaysian society and govern-
ment. The Malays constitute slightly less than a majority of
the nation and the Chinese form a significant 37 per cent. In
West Malaysia there is an Indian minority, predominantly
Tamil, of 10 per cent. In East Malaysia the Borneo state of
Sarawak and Sabah, where Chinese out-number Malay
Muslims, the largest of the many indigenous ethnic groups.
are the Ibans and Kadazans respectively.’ To most of its
&gitizens Malaysia is still an abstraction ; and its symbols have:

1. R.S. Milne, Government and Politics in Malaysia, p.1.
2. Nedyam Raghaven, op.cit, pp, 17:21.
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little emotional meaning to large sections of the population.
‘Most Malaysians identify themselves and others by communal
categories which taks precedence over class, regional, and
occupational rubrics.”

All Malays in Malaysia are Muslims ; and they communi-
cate among themselves in the Malay language. Race is also
a part of Malay's sell identification. They consider them-
selves the sons of the soil, the native, indigenous people. The
Chinese regard themselves as hard-working and progressive,
concerned with improving their lot through their own efforts
in a competitive and often hostile environment. Though
they desire to retain their communal identity and their
culture, yzt they claim to be loyal Malaysians, entitled to full
equality in all respects. The Malays are over-whelmingly
rural dwellers, engaged in subsistence farming, fishing and
small holdings of rubber. But they control government both
at the federal and state levels, and they are predominant in
the civil service. In education and modern techniques non-
Malays, particularly Chinese, are dominant. Since the identity
structure of most Malaysians is communal, politics is natu-
rally organised on that basis. Efforts were made to organise
political life non-communally in the carly 1950s, but they
proved abortive. As a result of that the Alliance Parly was
a coalition of three I groupings—the United Malay
National Organisaticn (UMNO), the senior partner ; the
Malay Chinese Association ( M C A ), the junior partner; and
the Malay Indian Congress ( M 1 C ), the main partner. The
Alliance provided a dominant party system, but it was not
monolithic.

Communal divisions appear not only on specific issues
regarding the ecomomic, social and cultural benefits. The
problem arises also in the symbols system. The Chief of
State is a Malay Sultan, and so are the heads of most of the
States. The national language is Malay and the national
religion is Islam. The Malays can identify emotionally with
the expressive symbols of the polity, but the non-Malays, who
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are half the population, cannot do so.?

Vasil observes : ‘The two outstanding features of the
Malaysian situation are: one, Malaysia is essentially, what
may be called, a bi-racial society; and one of the two
main cthnic groups in the country is indigenous and the other
immigrant. These have determined in a significant manner
the nature of politics and ethnic relationships. Though the
country's population consists of Malays, Chinese and Indians
(and a number of other smaller ethnic groups), representing
the three main peoples of Asia, it is only the Malays and the
Chinese who have the numerical strength to play a central
political role.” The Malays strongly believe that as they are
the only indigenous people the country belongs to them
Malaysia is Tanah Melayu (land of the Malays) and its
national language, culture, religion and overall image
must reflect this fundamental fact ; and Malays must rule the
country. But the Chinese who are numerous enough, do not
accept this view and are inclined to press claims for an equal
political status and voice for themselves. Moreover, many
Chinese believe that they had contributed more than their
share in the development of the country during the period
of British rule; therefore, they deserve a certain considera-
tion.

Milne also says : ‘More than anything else, the racial com-
position of Malaysia is the key to understanding the whole
picture. It dictates the pattern of the economy, has helped to
shape the Constitution, and has influenced the democratic
process and the party system...everything political or
economicin Malaysia is dominated, and must be dominated
by considerations of “racial arithmetic.”  With about 36 per
cent of Chinese in Malaysia, it is quite unrealistic to adopt
restrictive measures such as expulsion, or to prohibit them

1. Milton J. Esman, Administration and Development in Malaysia,
pp. 17-32.
2. R.K. Vasil, Ethnic Politics in Malaysia, pp. 1-2.
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from engaging in retail trade. At the same time it is not easy
to assimilate the Chinese. Since all Malays are Mouslims,
assimilation has become more difficult.

“The racial mosaic is made more intricale by the existence
of “Indians and Pakistanis” and the large varicty of groups
which are indigenous to the Borneo territories.” Consequently,
there is a racial patiern which defies any simple solution. A
parallel is to be found in the complex language pattern, The
clite of all races speak English, which was an official language
upto 1967 along with Malay. But the language of communi-
cation among the common people is ‘bazaar Malay.”?

III. Nationalism and Common Features of South Asia

Malay Nationalism. The outlook of the average Malay
was both too parochial and too inclusive. It was too
parochial in that it never envisaged a world greater than that
ruled by the Rajah and normally no greater than that ruled by
the district chief. Tt was too inclusive in that any one who
professed Islam and conformed to customs was regarded as
Malay, whether he was actually born in the peninsula or had
come over from Sumatra, Java, Borneo oreven the Philip-
pines. “Nationality was not a term of much significance to
a Malay. But if the promotion of one's own culture isa
form of nationalism there were several examples of this in
Malaya both before and after the British “Forward move-
ment” of the 1870s. An effort was made to produce bopks
in Malay, on the lines of the Ralai Pustaka (Institute of
culture) in Indonesia, dealing with the history, legends and
folk stories of Mallya.®

Western rule created revolution in South-East Asia ; and
growth of nationalism was one of the symptoms of this
revolution. But political consciousness was confined to a small

1. RS. Milne, opeir., pp. 4-59.
2. Waddel, An Introduction to South-East Asia,p. 139.
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minority, so nationalism in South-east Asia could not properly
be equated with demaocracy. In this region the spirit of
nationalism fed upon discontent engendered by the wide
contrasts between economic progress and general  social
wellure, between the liberty of western literature and the
‘autbority of colonial life." The Japanese had shown that an
Asian people were properly capable of learning, and indecd
improving upon the techniques of the West,

» In Malaya upto the 19305 the British administration was
not called upon to make concessions to a4 nationalist move-
ment, because no such movement existed, The reasons for
delay in the awakening of Malavan nationalism were @ 1) the
political and administrative pluralism that arcse ont of the
division of the Malay peninsula into Straits Setilenvents
and nino Malay states: and 2) prosperity of the peaple.
In Malaya, even at the end of the Second World war, nat-
ionalist movement did not cxist. However, Western impact
and colonial rule created the necessary conditions for the
growth of nationalism in South-cast Asian countries. ‘The
idea of nationalism had been the most dynamic of Europe's
export to South-east Asia.  f the experience of European rule
had taught one clear lesson, it was that when a dependent

people are brought into contact with ideas of self-government
they must sooner or later be given sell government.!

Brecher rightly observes : ‘Perhaps the most important legacy
of colonial ru's was nationalism.  This sounds paradoxical,
but it is a cardinal truth about the impact of coloznialism.
Thie creation of law and order, along with administrative and
territorial unity over fragments of empire, permitted peaceful
progress and an awareness of commonality under foreign rule.
Economic exploitation aver o prolonged period led to moun-
ting resentment among strategic segments of the colonial
people. At the same time, cconomic unification led to intro-
duction of modern communications and transport, which made
it possible for distant parts of the realm to come together and

1. Brisn Harrison, South-East Asiat A Short History, pp. 236-52,
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Kindle an awareness of common interests. The infusion of
Western language provided a medium of direct communica-
tion among the new clite of colonial societies. And through
the medium came ideas, especially the revolutionary doctrine
of naticnal self-determination.’

Accord.ng to Pye, the most profound influence of the west
in South-east Asia was generally in the realm of government.
The colonial regimes provided the framework for the new
national entities, which emerged gradually. Colonialism
also gave many of the peoples of the region their first feeling
of belonging to the same political system and of sharing an
identity with others beyond their own local community.
Before the reaction to colonialism produced strong nationalist
movements, there preceded a period of gradual but significant
social and economic changes which affected most socicties of
South-east Asia. ‘Out of the turmoil that attended the clash of
cultures of East and West in South-cast Asia came vigorous
nationalist leaders. During the Japanese Occupation and after
World War 11, strong nationalist movements were launched in
most of the countries of the region.” Colonialism was much
more cffective in crealing the administrative structure of
gavernment than in developing responsible democratic politi-
cians.

In Malaya, the Japanese conquest completely disrupted
the pre-war colonial society. The only effective anti-Japanese
movement in the country was led by the Communists. Using
guerilla  tactics, the Communists dominated many jungle
arcas, but with the Japanese surrender, the Communists
joined the rest of the Malayans in accepting the return of the
British. No general nationalist movement developed in
Malaya for nearly a decade after the war, until the Commu-
nistsin June 1948, launched a campaign of insurrection and
terrorism.  To suppress the uprisings, again occurring mainly
in the jungles, the government had to divert its cnergies from

1. Michael Brecher, The New States of Asia, p. 21.
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the job of building a nation."

Common Featurcs of South-FEast Asia. All the South-east
Asian countrics have substantial minority populations of diverse
ethnic backgrounds. In some countries, including Malaysia,
the ethnic divisions are conspicuous and explicitly recognised.
‘This mixture of peoples and cultures is a reflection of the fact
that South-cast Asia has long been the communications
cross-roads of Asia. ‘In spite of the diversity born of the
melting-pot quality of South-east As the countries of the
region have many problems in common. The contemporary
theme that now characterizes the entire arca is the effort
to translate diffuse feclings of nationalism into strong loval-
ties to the nation. In varying degrees, each country is engros-
sed in the task of nation-buildi 2.

“The problem of nation-building is only part of the large
problem of passing rapidly from a backward condition
into the world of the mid-twentieth century. In striving to
become modern nation-states, the countries of South-east Asia
are also grappling with the fundamental dilemma of trying
to introduce new ways of life while preserving ancient values
and customs. The central concern of present-day South-east
governments is to bring economic development and  the
principal attributes of modern societies to their countries
without losing their ancient identities. Thus the conflict
between the old and the new, modern outlock and traditional
coustoms, is basic in most of the South-east Asian coun-
tries."?

Among other common factors, the following also deserve
to be noted : First, with the exception of Philippines, every
country of South-east Asia has felt at some time the influence
of Hindu concepts of kingship and they still play an impor-
tant part in the shaping of men’s attitudes towards the govern-
ment (andthe monarch where one exists), notwithstanding the
growth of democratic ideas. An important element of Hindu.

1. Lucian W. Pye, South-East Asia's Politieal Systems, pp. 21-31
2. Ibid., p2.
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conept of kingship is the near divinity of the monarch, who
was sometimes called deva-raj or Ged-king. Sccond, except
Thailand, every couutry in South-east Asia has had direct
experience of colonial rule. Third, the “ncw” states are said,
by Edward Shils, to have in common the “gap in the social
structure”, the gap, in other words, between the rich and the
poor, the city and the country, the educated and the ignorant.

IV. Economic Basis of Politics

Indian Emigeration. India’s men and women left Madras
and other places in south India for Penang Port Swettenham
and Singapore. The exodus was speeded up with the opening
up of Malaya for rubber. Other Indians arrived in Malaya
for trade, for practising the learned professions, for serving
the peninsula in its administration and its people in different
walks of life. In June 1951 Malcolm Macdonald, Commis-
sioner-General in South-cast Asia, speaking at Singapore
dwelt on the great part played by Indians in Malaya, in the
building up of the Malayan nation. He also paid a tribute to
India's past ‘contributions to the development of South-cast
Asian countries which constituted one of the most remarkable
chapters in the history of mankind.”

More than 50 per cent of employees on the rubber planta-
tions were Indians. In 1905, Malay’s total production of
rubber did not exceed 200 tons, but within 30 years her export
had growa to 681,638 metric tons annually. In 1946, the
production was 404,000 and by 1950 it rose to 705,0C0
metric tons For this great achievement British capital
and Indian labour were mainly responsible. Many Indians
now own rubber plantations. But Malaya was not, gererally
speaking, a very happy place for Indians, a large majority
of whom were state workers. Labour emigration from
India to Malaya went on unchecked till 1938 when the
Indian Government imposed a ban which is still in force

1. Waddel, op.cit., pp. 10-12.



12 Government und Politics of Malaysia

on assisted movement of unskilled workers from India to
Malaya.?

Conirast between Malays and Chinese. Nature has done so
much for the indigenous people—the Malays —that they never
starve.  They eat rice, which they can produce with the
smullest exertion. Bup if interest can bz created in the job,
they can perform prodigies.  The Chinese, on the other hand,
who came to Milaya from South China, were exceptionally
hardy and determinad.  Their attitudes were fiercely competi-
tive, while the Malays were cminently non-competitive. With
their sufficiently large numbsers, the energetic Chinese, under
British rule, naturally dominated industry and trade, excepting
the large share owned by foreigners, particularly the British,
The Chinese, therefore, concentrated in the towns while the
Malays mostly live in rural areas. Both before and after
independence, attempts were made to improve the economic
position of the Malay: Schemes were started for training
them in business and facilities were given to them for obtain-
mgcapital.  The 1957 Constitution provided protection to
Malays in certain types of occupation. These provisions were
retained in the 1963 Constitution,

National income per head in Malaysia is the highest in South-
cast Asia. But there are differences in the income levels of
people living in different parts of the country. In 1961, the
annual incomes per head in US dollars were roughly : Malaya
270, North Borneo 230 and Sarawak 180. Nevertheless, the
basis for Malaysia's relative prosperity is not secure, because
her econamy is bound to suffer if she fails to export large
quantities of rubber and Malaysia is at present the biggest
producer of “natural® rubber, which accounts for about a
Quarter of the value of the gross domestjc product and half of
the toral export carnings.  But so for as tin is concerned, her
resources are becoming exhausted. Country's economic plans
have attempted to safeguard its economic future in two ways :
!) There has been an attempt at agricultural diversification, by
persuading farmers not to depend wholly on rubber but also

1. Nedyam Raghavan, op.cit, pp. 102-04 and 122.23,
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1o plant such crops as oil palm and pine-apple. (2) The main
effort has been aimed at industrialization. Factories have been
set up to produce such goods as paints, matches, cigarettes,
soap, chemicals, and automobile tyres. Malaya's economic
plans have also bzen extended to include Sarawak and Sabah.
“In the short run, Malaysia's economic situation is better than
that of her neighbours.™

However, under the quid pro quo arrangement of the pre-
1969 period there had been only a marginal improvement in
the economic position of the Malays. The results of 1969
clection clearly indicated that large numbers of Malays were
seriously dissatisfied with the quid pro uo arrangement, which
had secured them only political paramountey but had denied
them an equitable share of ic and ial power.
The Government headed by Tun Razak, therefore, inaugurated
a New Economic Policy (N E P) with the over-riding objective
to promote “national unity" through its two-pronged strategy
of (1) eradicating poverty by raising income levels and ircreas-
ing employment opportunities for all Malaysians, irrespective
of race; and (2) accelerating the process of restructuring the:
Malaysian society to correct economic imbalance, so as to
reduce and eventually climinate the identification of race with
cconomic function. Programmes for this purpose include the
modernisation of rural life, the rapid and balanced develop-
ment of urban activities, the establisnment of new growth
centres and creation of Malay commercial and industrial
community in all categories and at all levels of operation.

The N E P was incorporated in the Second Malaysian
Plan (1971-75). In presenting the Plan to the Parliament on
12 July 1971 the Prime Minister asscried that the aim of the
Plan was 1o create ““a viable and thriving Malay industrial and
commercial community” and to accelerate employment of
Malays and the other indigenous people at all levels of manufac-
turing to reflect the racial composition of the population. The
Plan ecstablished a 30 per cent rule, which meant that in 20
years (i.e. by 1990), the Malays and other indigenous “‘will:

1. R,S. Milne, op.cif.. pp- 6-8.
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own and manage at least 30 per cent of the total commercial
and industrial activities. The government also took urgent
action to rectify the imbalance in the racial composition of
students at various levels,"?

The UM N O leaders consistently impressed upon their
constituents that Malaya (i.e. Malaysia) was still Tanah
Melayu and sought their allegiance and support on the basis
that theirs was the only organisation that could effectively
promote this concept. Politics and government, in consequence,
have already been completely reorganised and are now being
operated on the basis of the following principles : (1) It has
been unequivocally established that Malaysia is a country of
the indigenous Malays. Its Malayo-Muslim character s
sacrosanct and must be accepted by all without question. The
non-Malay peoples who intend to continue to live in the
country must accept this. (2) The special position of the
Malays, which was written into the country’s constitution of
1957 as a temporary measure, and the status of their Rulers
have now been entrenched into the constitutional-political
framework in such a way that they could never again be
challenged and threatened by the non-Malay communities
through the ballot-box or through other legal political action.
{3) Malay unity has been established on a much more solid
footing than during the pre-1969 era.

Malay political power is no more to be dependent on the
quid pro quo ar with the non-Malay iti
and their communal organisations, especially the MCA ;
electoral support of the non-Malay communities is no more
necessary to maintain the Malay ruling class. (4) Malay
political power is no more to be the end in itsell as
it was during the pre-1969 era. It is now being used
to give the Malays a reasonable share of economic and
commercial power so as to ensure unity and solidarity
among them and maintain their loyalty and support
for the present Malay leadership. (5) The Alliance has given
place to Barsan National in which the Malay core is provided

1. R.K. Vasil, opcit., pp 193-98,
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by the Malay communal organisations, Non-Malay support
for the Front is no more indispensable ; it is no more required
to maintain the organisation in power and to enable its leader-
ship to contain and curb extremism within its Malay base.
Post-1969 changes in the delimitation of electoral constituen-
cies have given further weightage to Malay vote thus enabling
it to return a majority of members to the Malaysian Parlia-
ment ; non-Malay voters by themselves can ncither vote a
government in nor vote cne out of power.

1. lbid, pp. 220-23.
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Preliminary Aspects of
the Constitution

1. Brief Political History

Early Connection with India. Soon after the Pallavas, new
influences from (Pala) Bengal and Magadha also reached
Malaya (and Indonesia), bringing the Devacagri script and
Mahayana Buddhism. By the 7th century there came into
bold relief in Malaysia the great Indian Empire of Sri Vijaya.
With occasional breaks, Sri Vijaya maintained its rule till at
last in the l4th century it fell before a powerful kingdom,
Majapahit. It is not improbable, according to some, that the
Sailendra Empire, regarded as a Sumatran Empire, had its
beginnings in Malaya. For more than 600 years or more it
held its dominant position. It traded with India and China,
policed the Malayan walers and received shipping tributes.
There is little doubt that Sri Vijaya kings were originally
colonists from India and had intimate relations with India.

Among the Malayan colonies of Sri Vijaya was Tumasik
(known also as Sinhapura or Singoapore), founded about the
year 1280. When Tumasik fell, Malacca arose, which had
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closer ties with India. Malacca followed Sri Vijuya tradi-
tions and tried to improve upon them. In less than a century
the wvillage that Parameswara founded developed into a
metropolitan sea-port of such eminence that the very mame
Malacca became almost inter-changeable with Malaya. Indians
of this period were not only great merchants, but good
navigators and settlers. The importance of Indian residents
at Malacca must have been considerable.  Under the influe-
nce of Indians, Malacca helped in spreading the Arabian
religion, but it did not alter the essentially Hindu outlock of
the newly converted.

In the period that followed the Malacca Sultanate, direct
Indian contacts were severely restricted, first by the Portu-
guese and then by the Dutch. It was frem India that
Alphonso d* Albuauerque, the Portuguese Governor of Goa,
went and captured Malacca. The Portuguese took Malacca
with 800 Portuguese and 300 Indian soldiers. From 1513 to
1641 Malacca was under Portuguese India. It became a centre
of Portuguese trade and tyranny in the East. After nedrly
130 years Malacca was already tottering when Portugal itsell
came under Spain. The Dutch then arrived on the scene.
Recognising no papal bulls or ‘allocations.’ they went cut in
ssarch of trade, and soon extended their influence to the East
and to the West. In 1641, they took Malacca and captured
Ceylon in 1654 from the Portuguese.

Advent of the British. The English East India Ccmpany
(which received its charter in 1600) operating from India had
officially opened factories in Malaya and in the East Indies,
manning them with sepoys and assistants from India. It was
in 1771 that Capt. Francis Light, an Englich naval officer,
who had become a private trader, visited Malaya and wrote
back to his firm that in return for assistance against Selangor
the ruler of Kedah had agreed to give him the concession of
a sea-port and to share the monopoly of Kedah trade with
the English . From 1786, when Light landed at Penang his
Indian soldiers, the settlement became a part of India. In
1805, from a Residency, subject to the Governor of Bengal,
Penang, together with Province Wellesley (the territory oppo-
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site Penang isiand acquired by the Company in 1800,
subscquently called Province Wellesley) was elevated to a
Presidency under a Lt. Governor respoasible to the Governor-
General of India. During the days of the Company and until
about 1873 the Scttlements were used as convict stations
to which were sent Indians sentenced to transporation for
life or for long terms of imprisonment.

After establishing themselves at Penang and Province
Wellesley, at Malacca and Singapore, the English penetrated
further inland. The businessmenp ersisted and tried several
methods of interfering with the internal administration of
some of the states. Parties to domestic quarrels within the
States found financiers and supporters from Perak. In 1873,
the policy of non-intecference with the local Rajas of Malaya
also changed. In 1874 the Governor of the Straits Settlement
issued a proclamation to the Malay Rajas, Elders and People
to make known to them the good wishes of the Great Queen
of England. He also dealt with disturbances in se/eral States
and insisted on the observance and fulfilment of pledges. The
rulers of Malaya were no longer treated as independent sover-
ecigns, or even as allies, but as subjects actual or potential.
In 1874, following the Perak example, Selangor was brough
under British rule. In 1876 the State of Negri Sembilan had
1o accept British protection. In 1892, Pahang's bid for liberty
was soon put down with the help of Indian soldiers. Trengganu,
Kelantan, Kedah and Perlis were brought into the fold soon
after.  With the of British administration in
Malaya, her economy underwent a rapid transformation.
There was growth of populaticn, which brought in its train
changes in its composition. The Chinese rapidly increased
in numbers and became the more prominent section of the
Malayan population. Indians also increased though not with
the same rapidity.}

PATTERN OF BRITISH ADMINISTRATION

Malaya was divided into three units for purposes of admi-
mistration : (1) The Straits Settlement, (2) Federated Malay

1. Nedyam Raghavan, India and Malaya, pp.33-61.
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States and (3) Un-fcderalcd Malay States. Each of these threc
‘units was ned in a diffe t way. Brogd
details or their ndmlms(ruuun may bnel!y be described as
follows

The Straits Settlements. The Crown colony of Straits
Settlements was governed by a Governor appointed By ﬂ;c
Secretary of State for Colonies. He was advised by an execu-
tive and legislative council. While the former consisted of
officials, in the later officials and unofficials had become equal
in 1924,

Fedcrated Malay States. The Federation had a Federal
Council ; in addition there were the four State Councils and
1two Conferences which plnycd an Amporlan! pan in framing
policy. The first—Resid held its ings at
the time of Federal Counc:l meetings, when the Residents
came to attend its meetings, at Kuala Lumpur. The other
Conference was the Durbar of Rulers. The Federal Council
had an official majority and transacted much the same sort of
business and with the same procedure as the Legislative Coun-
cil of the Colony.

The Unfederatcd Malay States. These included Johore,
Kedah, Kelantan and Trengganu. Johore had an executive
council and a legislative council under a written constitution.
But each of the other States had only one Council, which pos-
sessed both the legislative and financial powers. One other
unfederated State —Negri S:mbilan—had a bicameral legisla-
ture, but the Sultan of the State had more powers than any
other Ruler. The ruling chiefs and the Resident constituted
the upper chamber. The lower chamber was composed of the
Resident as President and 8 official and 7 unofficial members.}

1. S.W. Joaes. Public Administration in Malaya, pp. 80-6.
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The system of indirect rule! introduced by the British
meant the superimposition of the colonial administration over
the indigenous administrations headed by Malay Rulers. It,
therefore, created especial difficulties.  Under their treaty
obligations, the British had to maintain the old form of
government and its ruling class in the various States. But
for the purpose of efficient exploitation of its resources by
Western trading and capitalist interests, political power and
policy-making had increasingly to be centralized. “The
Malays considered this increasing shift towards centralization
as not only a threat to the position and powers of the Malay
Rulers, but to their own special position as the bumiputrax
and the status of Malaya Tanah Meiaya (land of the
Malays). To the Malays, the nine Malay States and their
Rulers were the symbols of their separate identity and their
special position. As far as the Malay raayat was concerned,

1. In 1873 there were three claimants to the throne of Perak State.
One of tazs: sought British hzlp to advance his cause, expressing
his willingness to acczpta British adviser. With some guidance
from the British, he was chosen as Sultanat a meeting of the
Perak Chiefs. At that time provition was made for @ Britist resi-
dent (and Assistant Resident), whose advice was necessarily to be
sousht and acicd upon (on) all qusstions other than those conesrn-
ing Malay religion and custom.  This system of residents was after-
wards extended to the States of Salaingor. Pechang, and Negri
Sem®ilan. These four States (as contrasted with the Straits  Settle-
ments) w:

2 examples of indirect rule. When the syetem of indirect
rule had been established in four States, there was 8 tendency for

cach Residert to go his own way in administrat

n, S0 a necessity
for co-ordination was felt. Censequently the States were formed’
into a Federation in 1895 but this was not a Federation in the
azcepted sense of the term.  The rulers of the four States sgreed
10 acceot a British  Resident-General and te follow his advice
in m st matters.  The four R2sidents were made responsible to the
Resident-Gieneral, who was in turn responsible to the Governor
of the Strai —R.S. Mline, and Politics in+
Moalaysia, pp- 15-6.
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at the tims, there was no such thing as British Malaya or
Mulaya.t

11 Constitutional Development from 1946 to 1963

From 1946 to 1948. There was little idea of Malaya as a
political unit, since the ordinary Malay peasant’s loyalty was
to the Sultan, and even Malays front other States were foreig-
ners to him. Howzver, Malays regarded themselves as the
people of the country and the rest (Chinese as well as Indians)
as aliens. ‘Bzfore the Japanese invasion the Malays were the
most unpolitically-minded people in South-east Asia. That
blissful state of mind, however, was not to survive the occupa-
tion period.™

The clearly assigned part to Malaya in the Second World
War was simpiy to produce as fast and fully as she could vital
materials—rubber and tin. The second World War was a
decisive watershed in the political development of all the
countries of South-cast Asia. When the Japanese forces, follow-
ing the attack on Pearl Harbour on 7 December 1941 poured
into Malaya (and other neighbouring countries) a century of
European rule was abruptly ended. The Japanese authority
drastically altered the structure of society in each country.
New nationalist leaders were prepared to pursue the
idea of advancing the prospects of independence. But during
the three and a half years of the Japanese occupation, there
was much planning as tu the nature of the Government’s plans
for the post-war period. In a White Paper issued in 1946, His
Majesty’s Governmznt announced their objects to be : (a) to
create a Malayan Uaion for all the separate Governmeats of
Malaya, including Singapor~: (b) to devise a Malayan Union
«citizenship, which would enfold on equal footing all-Malays,
Chinese, Indians, ctc, who could claim to belong to the
«country by birth or by a suitable period of residence ; and (c)

1. R.K. Vasil, Ethnic Politics in Malaysia, pp. 14-S.
2. D.G.E.Hall, 4 History of South-East Asia, p.753.
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in order 1o bring about these changes to give to His Majesty
the King jurisdiction in the Malay States (rot possessed.
before).

In April 1946 a Working Committee composed of represen-
tatives of the administration and the U M N O was set up to
draft new proposals. Later another committee composed of
Chinese and Indians was also set up, but only after the British
Government had given its approval to the Working Commit-

# tee’s proposals.  In 1947 a revised constitution was drawn up
on the basis of the recommendation of the two bodies. Legal
sovereignty was handed over back to the Sultans, but they were
to govern in accordance with British advice as previously.
Singapore was to retain its separate status. Instead of a union
all the nine States together with Penang and Malacca, were to
form a Federation under a High Commissioner, with Executive
and Legislative Councils. In addition to the usual official
members, the Exccutive Council was to have unofficial
members chosen from the various races in the country. The
Legislative Council was to be composed of 15 official and 61
unofficial members, of whom 31 were to be Malays and the
rest Europeans, Chinese, Indians and Eurasians. In the
beginning they were to be nominated by the High Commis-
sioner, but election was to be introduced as soon as possible.
The federal government was given very extensive powers, while
those of the States were correspondingly limited.

The Federation of Malava Agrecment, 1948. R.H. Hickling
in his contribution ‘An Overview of Constitutional Ckanges in
Malaysia :1957-77" says : ‘The word constitution was not
properly used to describe the Malavan Union Order-in-Council
of 1946, or the Federation of Malaya Agreement of 1948.
Neither any constituent assembly framed the Constitution ;
nor any formal referendum set a popular scal upon its text.
It also does not have a preamble, declaring the will of the
people. It is evolutionary in its character, as it grew out of
the mishaps of the past and the confused constitutional
structure of the old Straits Settlements and Malay States.
At cach step the emphasis was more o = the authoritarian
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and the uuhumnn. than upon the democratic and the
cosmetic.

The British were unwilling to abandon entirely the two
main objectives of their policy in  post-war Malaya : the
establishment of a strong central government and(ii) the crea-
tion of a common citizenship to promote Malayanness among
the dillerent peoples. When they decided to abandon the
Malayan Union plan under pressure from the Malays it was
s:en as a great victory for the Malays, who felt jubilant
that they had been able to ward off the threat to their
position and status in the country. ‘The British had been
able to do what they had wanted to do with the only differ~
ence that they had to do it with the consent of the Malays ;
the Malayan Union plan had becn discarded but the under-
Iving principle of according a legal status with political rights
and obligations to the non-Malays was incorporated into the
the mew arrangsmant based on the fedsral idea....The net
cffcct of the change was that Malaya got launched, whether
the Malays liked it or nat, to a new course where it was inevi-
table that the Milay view of their position in the country
and that of the country as Tanah Melayu would become
untenable and it could only be sustained through an authori-
tarian political system. Once non-Malays had been accorded
the right to vote through acquisition of citizenship it was
impossible to sustain, in the long run, through representative
government the notion that Malaya was a Malay country and
that it belonged only to the Malays.’?

Government Under the 1948 Agreement. It consisted of a
British High Commissioner, an Executive Council and a
Legislative Council (LC). The High Commissioner was
required to safeguard both “the special position of the
Malays” and also “the legitimate interests of other
communities.” This was really a delicate task. The
LC consisted of official members and a larger number of
unofficial members, who were nominated by the High
Commissioner. It was intended that in course of time,

1. Sullian ctal, The Consitut‘on of Malaysia: Its Cerelopment 1957.77

2 R K VmI. op. cit. , pp. 21-3.
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some of the unofficial members would be elected. The Federal
LC could also muke laws on subjects falling within the sphere
of States, for the purpose of easuring uniformity among
States. In the matter of finance, the bulk of State revenue
came from grants-in-aid, voted by the LC, and not from
taxes imposed by the States

At State level, too, there was a corresponding structure,
consisting of the ruler, an Executive Council and a legislative
body (the Council of States), consisting of official as well as
unofficial members. Some important functions, such as land
and education, were assigned to the States. In the tradition
of indirect rule, the Rulers were required to accept the advice
of the High Commissioner, except in matters relating to
Muslim religion and customs of the Maiays. Among additi-
onal provisions far central coordination were the High
Commissioner’s responsibility for “‘the safeguarding of the
financial stability and credit of the Federal Government” and
the existence of British civil servants, who could be trans-
fered from federal to state employment. ‘Not only was
goverment highly centralised ; it was also colonial government
in the lust resort directed by the High Commissioner who was
responsible to the Colonial Office in London.™

At first sight it may seem strange that Malaya did not follow
Burma, India, Pakistan and Ceylon in being granted seclf-
government within a few years after the end of the Second
World War.  The reasons were : (1) Mulaya was a separate
administration. and not a part of the British Indian Empire.
(2) It had been a collection of sub-cultures and the native
Rulers were the local authorities ; political parties had not yet
evolved. (3) There was also the problem of race and langu-
age. The Malays naturally hoped and expected to maintain
control of affairs in their own country after indcpendence.
The Malays suspected all manner of dangers in any transfer
of power and even imagined that the British in turn might
ultimately be persuaded to favour the Chinese at the expense

1. R.S. Milne, op.cit, p. 31.
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of Malayan interests. Malaya woke up to the need to create
political organisations. So emerged a United Malay National
Organisation (U.M.N.0.) born at Kuala Lumpur in 1946.

Form 1951 1o 1957. A move in the general direction of

more full-Aedged parliamentary institutions was made early in
1951 through the introduction of the so-called ‘Member®
(Portfolio) system, which tegan to give the Executive Council,
then consisting of 12 members under the presidentship of the
High Commissioner, something of the look of a Cabinet.
But in the prevailing situation the British still controlled the
colonial system. Francis G. Cornell commented: “The
Malayan nation is as yet little more than a fiction. It amounts
to a Federation flag, the nucleus of an army which the Chinese
hesitate to join, a citizenship from which at least forty
per cent of the Chinese, many of them lceally born, are still
excluded, and less than ten per cent of the population of seven
municipalities and towns in tha Federation do not have the
right to cast a local government vote...Western democracy is
for the most part, still a meaninglconcep in Malaya. There
have been few evidences of it in action.”?

The Constitution of 1957. A Constitutional Commission
headed by Lord Reid and consisting of well-known jurists
from Britain, Australia, India and Pakistan arrived in Malaya
during May-June 1956. After holding a large number of
meetings and receiving memoranda from all interested parties
it made its recommendations in carly 1957. It listed the follo-
wing four areas with regard to which the Malays had enjoyed
a special position in the past, based on the original treaties
between  their Rulers and the British ¢ (1) Reservations
land and the system of reserving land for the Malays in the
States. (2) Quotas for admission to public services. (3) Quotas
‘in respect of the issuing of permits or licences for the
operation of certain businesses. (4) Preferential treatment
in the grant of certain class of scholarships, bursaries and

1. lan Thompson, The Rise of Modern Asia , pp. 196-97.
2. R. Emerson, in Sonth-East Asia,
PP. 67and 8g.
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other forms of aid for cducational purposes. The Commission
emphasized that they had found little oppasition to the
continuation of the arrangement, but there was strong hosti-
lity among certain people to any increase in the existing
preferences and to their being continved for “any prolonged
perind ™

The Commission asserted : ‘We are of the opinion that in
present circumstances it js necessary 1o continue these pre-
ferences. The Malays would be at a serisus and unfair
disadvantege comrared with cther communitics if they were
suddenly withdrawn, But, with the integration of the
various communities into a common nationality which we
trust will gradually come about, the need for these preferences
will gradually disappear.  Our recommenda ions are made on
the footing that Malays should be assured that the present
position will continue for a substantial period, but that in due
caurse the pressnt preferences should be reduced and should
ultimately cease so that there should then te no discrimination
between races or communitie

The Reid Commission laid strong emphasis upon a federal
form of constitution, based on parliamentary democracy.
Some significant changes took place in 1960s : article 149 was
enlarged to cover the non-violent aspzcts of subversion;(ii) and
article 151 (under which, originally, detenu had to be released
after 3 months detention, unless the advisory board consi-
dered that there was sufficient cause for his detention) was
amended. The 12 months limit on any anti-subversion law
was abolished ; and the positive approval of each House of
Parliament to action taken in relaton to an emergency, under
artical 150, within two months of such action, was no longer
required.  As a result, the executive was equipped with wider
emergency powers, subject to lesser parliamentary control,
than those contemplated in 1957,

Malaya was the last main country to obtain its
indepenedence, which it did on 31 August, 1957. Inde-
pendence had been delayed on  account of the prolonged

I. R.K. Vasil, op. cir., pp. 41-3.
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campaign of terrorism by the Malayan Communist Party.
The framing of the itution of yan Fed ion invo-
Ived some extremely delicate social and political issues, When
Malaya gained Merdeka, or independence, it put into effect
ane of the most noval constitutions of modern times. Inan
effort to bring the sovereign rulers of the separate States into
the Federation of Malaya, the makers of the constitution in-
troduced the idea of an elected “king”™. The Yang-di-Pertuan
Agong is elected by a Conference of the Rulers from among
their own members. He serves for a five-year term. This
“Paramount Ruler” has limited constitutional powers, and he
is charged to guarantee aud protect the Islamic religion
within the country. Political power resides in the Prime
Minister, who is sclected from among the members of the
lower house of the Parliament. This house, the Dewan Ra’
ayat, consists of 144 clected members. The maximum life of
this house is five years, subject to dissolution by the Yang-di-
Pertuan Agong on the advice of his ministers. The Senate,
or Dewan Nagara, represents the interests of the separate
States, and its members are clected for a term of six years. In
all essential respects, the Malaysian system operates along the
lines of the British Parliamentary (or cabinet) system.
Formation of Malaysia. On 27 May 1961, Tunku Abdul
Rahman, in an address to the Foreign Correspondents
Associaticn of South-East Asia, put forwaid the concept of
Malaysia. All the States of the federation of 1957 shared, in
substance and in fact, a common status, which was the
essence of the original compact. In the early 1960, the notion
of a greater federation was revived. ‘Nor was this all. Once
the concept of equal stalus among member states was broken,
cther equally basic concepts fell into hazard. Citizenship
itself, the basic brick on which the nation itself was built,
became a political pawn ; and once this had occurred, the
idea of freedom of travel and equal opportunities for
employment throughout the federation lost their value.”*

1 Lucian W. Pye, South-East Asia’s Political Systems, pp. 78-9.
2. Suffian etal, op.cit. , pp.- 59.
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Before Malaysia was proposed officially in May 1961, there
was much ignorance about the Borneo territories in Malaya
and Singapoare.  The Borneo territories were “less developed™.
Brunei was viewed as being different, partly because it was
ruled by a Sultan, descended from an ancient line, while Sara-
wak and North Borneo were British Colonies. So far as
national income per capita is concerned, the Borneo territories
were not too far behind Malaya. In both North Borneo and
Sarawak difficulties of physical communication were serious.
In respect of literacy, they were far behind Malaya. Moreover,
the ethnic patchmark in the Borneo territories is almost terri-
fying in its complexity, which stood in the way of national
unity.  However, the inclusion of Borneo territories in
Malaysia promised to solve a problem, To some degree the
addition of the indigenous inhabitants of these territories
would balance the Singapore Chinese majority.

A round of negotiations was held in London in July 1963,
just before Malaysia was formed. Singapore was also repre-
seated on the Malaysia Solidarity Consultative Committee. By
November 1961, the Tunku and Lee Kuan Lee had arrived at
an understanding. When agreement had been reached among
the four States and with the British, the Government of Malaya
amended the Constitution accordingly by passing the Malaysia
Act, 1963. In deciding that Malaysia should be brought about
by amendment of the existing Constitution of Malaya, the
consideration was to ensure the continuity, which might not be
questioned internationally.?

PROVISIONS OF THE MALAYSIA AGREEMENT

Distinctive provisions, concerning Borneo territories, ars
elated to the Head of State, language, religion, immigration,
and the special position of the patives. The main provisions
were : (1) It was decided that the position of the Head of
State for each of the two Borneo territories should be open to

1. R S.Miloe, op,cit., pp. 49-51 and 63-6.
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members of all communities, Because their choice was not
restricted to Malays (particularly Muslim), they would be in
the same position as the Governor of Penang and
Malacca in  that they would mnot be eligible 1o
become Yang-di-Pertuan Agong. (2) It was provided that
Malay would bzcome the sole official language, in place cf
English, after a period of 10 years. (and not by 1967 as in
Malaya). Ce ly, the rep ives from Borneo
territories could use English in the Federal Parliament until
1973. (3) Although Islam is the religion of Malaysia, it is not
so for the States of Sabah and Sarawak. (4) The provisions on
immigration are unusual for federation and are also complex.
Generally, control over immigration into the new Federation
from outside, or between the Borneo States or a Borneo State
and the rest of the Federation is a federal matter. But where
it is a question of immigration into a Borneo State, with a few
exceptions in effect that State hasa veto on entry and resi-
dence. (5) The relatively large number of seats given to
Borneo territories in the Federal Parliament was intended to
assure the natives they would not be dominated by the Malays.
There are also financial provisions on special grants to the
Borneo States and additional sources of revenue have also been
assigned to those States.

The constitutional provisions for Singapore’s powers and
functions were also different from those of the States in the
Federation of Malaya. The question of Singapore citizenship
was complex and confusi The ial i between
Singapore and the Federation of Malaya were embodied in a
White Paper, given legal force by the Malaysia Act. ‘Evidently
Malaysia is a much looser form of federation than Malaya
was. This is clear from the existeace of a number of subjects.
such as citizenship, religion, the constitution and jurisdiction
of the High Court, where the powers of the Borneo States are
different from those of other States; on these subjects the

of laysia may not be ded without the
concurrence of States concerned.” Malaysia came into being
on 16 September 1963. It isted of the Federation of

2. Ibid., pp. 68-3.
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Malaya, the State of Singapore and the colonies of North
Borneo (renamed Sabah and Sarawak).

L. Salient Features of the Constitution

These may be discussed briefly under the following sub-
headings :

Written and Rigid. The Constitution is written and con-
tains 161 articles. It is not very lengthy in spite of the complex
nature of some of the provisions, particularly dealing with
citizenship and the federation (discussed at Iength in Chapter
3). It covers about 20 printed pages and may be read in about
two hours. The Constitution is rigid, because amendments
cannot be made as easily as legislative enactments are
made.  Rigidity is necessary because the Constitution is
federal and as such should not be amended by the Federal
Legislature alone and with a simple majority. The procedure
for a d has been di in the ing szction.

Supreme Law of the Land. Article 4 of the Constitution
clearly lays down : (1) This Constitution is the supreme law of
the Federation and any law passed after Merdeka Day which
is inconsistent with this Constitution shall, to the extent of the
inconsistency, be void. (2) The validity of any law shall not
be questioned on the ground that : (a) it imposes restrictions
on the rights mentioned in article 9(2) but does not rel.te to
the matters mentioned therein ; or (b) it imposes such restric-
tions as are mentioned in article 10(2), but those restrictions
were not deemed necessary or expedient by Parliament for the
purposes mentioned in that article. (3) The validity of any law
made by Parliament or the Legislature of any State shall not
be questioned on the ground that it makes provision with
respsct to any mitter with respect to which Parliament or, as
the case may be, the Legislature of the State has no power to
make laws, except in proceedings for a declaration that the
law is invalid on that ground or :'(a).if the .law was made by
Parliameat, in pr ings between the Federation and onc or




|

Preliminary Aspects of the Constitution 31

more States ; (b) if the law was made by the legislature of a
state in proceedings between the Federation and that State. (@)
Procesdings for a declaration that a law is invalid on the
ground mentioned in Clause (3) (not being proceedings falling
within paragraph (a) or (b) of the Clause shall not be com-
menced without the leave of a judge of the Federal Court ; and
the Federation shall be entitled to be a party to any such
proceedings, and so shall any State that would or might be a
party to proce:dings brought for the same purpose under
paragraph (a) or (b) of the Clause. Such a provision is essen-
tial in view of the fact that the Constitution is federal. Ina
truly federation constitution, like that of US A or India, the
Constitution is supreme.  Its supremacy is maintained by the
faderal courts in Malaysia as 15 the case with regard to other
federations of the world, of course, excluding that of the
Soviet Union, where the constitution is not really federal.

Enacted as well as Evolved. The basic document was enact-
ed in 1948. The formation of Malaysia did not lead to the
adoption of a new Coastitution.  As has alrcady been pointed
out in the preceding section, the continuity of the Federation
(of Mulaya created in 1957) was maintained by making neces-
sary am:ndments for the formation of Malaysia in 1963,
Actually the Constitution of even 1957 was an amended form
of the Constitution of 1948. FEven that Constitution was not
written wholly anew ; it was a continuation of the preceding
form of government in anamended form. For a fuller and
clearer understanding of the provisions of the Constitution,
one must have sufficient knowledge of the constitutional deve-
lopment, particularly beginning with the advent of the British.
For these reasons the Constitution is enacted as well as evolv-
ed. But it may also be pointed out here that the Constitution
of Malaysia was not enacted by any constituent assembly set
up for this purpose or even by Malay Parliament. The British
Government had an important share in making the Constitu-
tion. In short, the people of Malaya did not participate in
the making of their Coastitution, even indirectly by clecting
their representatives for this purpose.
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The Constitution is Federal. The Federation of Malaya
has extensive powers of legislation, so there is a large degrec
of centralisation. But at the same time on account of varying
relationships between the Federation and the State Governments,
the nature of federalism is very loose. The Constitution con-
tains @ large number of provisions concerning the powers of
the Federal Government and the relationships between the
Federation and State Governments. This subject has been
discussed at length in Chapter 3

Parlic v Form of Gove . The Head of State in
the Federation is Yang-di-Pertuan Agong—the Supreme
Ruler—, elected by the Conference of Rulers. There is also
provision for a deputy to the Supreme Ruler. The Yang-di-
Pertuan Agong is advised by a Cabinet, which is responsible
to Parliament. According to Allen the Constitution of 1957
had one unique feature; there was provision for an elected
constitutional monarch with a term of office for 5 years. ‘This
system obviated the jealousies which would have arisen if any
of the Sultans had become permanently Head of State. The
Conference of Rulers continued and elected their temporary
sovereign (Supreme Ruler).... The monarch had to be guided in
his public acts by the decisions of his government, subject to
his right to be kept informed, to advise and to warn. This was
still a somewhat unfamiliar concept in Malaya, but it was
intended that in future all Rulers of the individual States
should in similar fashion be strictly guided by the decisions of
their State Governments."! The position with regards to the
federal executive under the Constitution of 1957 has been
continued under the 1963 Constitution. Moreover, the execu-
tive m the States has now been made similar to that of the
Fed as i ded by the Ci itution of 1957. The
detailed provisions with regard to the Federal Executive and
Legislature have been discussed in Chapters 4 and 5 respec-
tively. A brief discussion of State Governments has been
given in Chapter 3.

1. Richard Allen, Malaysia : Prospect and Retrospect, p. 108.
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Federal Judiciary. The judiciary is in keeping with the
federal character of the Constitution. There is a Federal
Court at the apex and there are High Courts for Malaya, and
Borneo Territories. There was also a separate High Court for
Singapore. Under the High Courts there are subordinate
Courts. The Federal Court and Hieh Courts have the power
of interpreting the Constitution as well as that of judicial
review. The judiciary is unpoliticised and independent.
There is also provision for a Judicial and Legal Service Com-
mission. For details pleasc refer to Chapter 6.

Fundamental Rights and Libertics of Citizens. The Cons-
titution emboides rights of citizens and liberties, which may be
described as fundamental, because they can be enforced by
by the courts. The fundamental liberties of citizens are nine
which may be placed in two groups—absolute and limited (i.e.,
subject to restrictions). These bave been discussed in Chapter6,
but the detailed and complicaled provisions regarding citizen-
ship hive been discussed in Chapter 3.

Provision Regarding Language. According to the 1957
Constitution Malay was to become the sole official language
of Maluya, by 1967, This provision was not acceptatle to
Sabsh and Sarawak, because the time for a change-over o
Malay from English would have been tvo short. So a period
of 10 years was also allowed to them. ie. Malay wasto
replace English by 1972, As a result, the representatives
from the Borneo territories could use English in the Federal
Parliament until 1973 and English could also be used until
1973 in the two Legislative Assemblics or for other official
purpeses.

Position aof Religion in Malaysia. According to article 3
Islam is the religion of the Federation ; but other religions may
be practised in peace and harmony in any part of Federation.
It is not the religion of the States of Subah and Sarawsk.
Subject to the Constitution, all rsghts, privileges prerogatives
and powers enjoyed by a Ruler as Head of that religion are
unaffected and unimpaired ; but in any acts, observances or
ceremonies with respect to which the Conference of Rulers
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has agreed that they should extend to the Federation as a
wholc each of the other Kulers in his capaciiy of Head of the
Muslim religion authorises the Yang di-Pertuan Agong
to represent him, The Constitutions of the States of Malacea,
Penang and Singapore each make provistion for conferring
on the Yang di-Pertuan Agong the position of Head of the
Muslim religion in that State.

About the position of Islam Ahmad Ibrahim says : ‘The
early Malay State Constitutions—written or unwritten—show
traces of the traditional Islamic polity. The Sultanate was
the result of the assimilation of the spiritval and reli-
gious traditions originally associated with the institutions of
the caliphate and with purely temporal authority that was
the Sultan....Even before Merdeka it was found necessary in
practice for the Malay States to act in concert in certain
religious matters. In 1940 the Conference of Rulers appoin-
ted a Standing Committee consisting of the Keeper of the
Rulers' Seal as Chairman and two representatives from each
Malay State to advise the Conference on religious matters with
a view to achieving where possible uniformity throughout the
Federation,’

The constitutions of the Malay States contained provisions
that required that only a person of the Malay race who pro-
fessed the religion of Islam could be appointed its Mentri
Besar but after Merdeka these provisions were amended to
enable a Ruler to appoint a non-Muslim provided that in the
Rulers” judgment he is likely to command the confidence of
the majority of the members of the Legislative Assembly.
The Rulers of the Malay States and therefore the Yang di-
Pertuan Agong, who is chosen by the Rulers from among
themselves, must necessarily be Malays professing the religion
of Islam, but there is nothing in the Federal Constitution
which provides that he Prime Minister or any Minister or
Federal high official must be a Muslim.

The jurisdication given to the State and to the Shariah
courts in limited. Under the present constitutional structure
the Sultan in theory may act in his discretion in the perfor-
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anance of his functions as Head of the Muslim religion, and
the Sultan has a great deal of influence on the
appointment of the religious officials, especially the Mufti, and
ithe direction ofthe religious affairs in the State. A step to
coordinate the administration of Islamic affairs was taken on
17 October 1968, by the establishment of the National Council
for Islamic Affairs, by the Conference of Rulers, The Coun-
cil has a Committee of Muslim scholars known as the Fatwa
Committee, which considers matters pertaining to Islamic
laws. The Council has also set up a number of committecs
to coordinate and increase the efficiency of Islamic religious
activities in all the States. These are: (a) a task force to
study the collection, administration and distribution of monies,
from Zakat, Fitrah, Bait-ul-mal and wakal; (b) a committee.
to study the conditions of the Shariah courts and the position.
of Kathis; (c) a committee to study and streamline the
laws pertaining to marriage and divorce ; and (d) a commit~
tee to fix the first day of Ramadan and the first day of Shawal
and to arrange Islamic calendars.?

As a result of Ayatullah Khomeini's triumphin Iran,
there followed an upsurge of Islamic zeal in most of the
Muslim countries of the world. But in Malaysia, which is
defined as a Muslim State by its Constitution, the Prime
Minister Datuk Hussein, who headed a multiracial and
multi-religious coalition reflecting the country’s diversity,
was also worried about the challenge from Islamic zealots.
However, he remarked : *“These people are cranks, dangerous
cranks. We need missionaries but not fanatics.” The pro-
blem went beyond containing a few misguided people, because
of the political forces only too cager to seize upon Islamic
slogans raised by zzalots. To quote Datuk Hussein, “‘Partly
Islam is getting at the (ruling) coalition,” raising familiar
-charges of impiety, high living in high places, with cash

1. Suffian et al, op. cit.. pp. 47-60.
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acquired by corrupt means, etc.!

Other Important Provisions. The Costitution of Malaysia
also contains provisions with regard to the following: (1}
Public Service, (2) Local Government, (3) Elections and (4)
Emergency. The first three have been discussed tn Chapter 3
and the fourth in Chapter 4.

1V. Amendments of the Constitution

Methods of Amendment. The Constitution provides three:
methods of amendment ; these are @ (1) by an Act requiring
simple majority ; (2) by an Act requiring a two-thirds
majority in both Houses of Parliament at the second and
third readings ; and (3) by an Act which having satisfied the
conditions in (2) further obtains the consent of the Confe-
rence of Rulers. The second method is the general method
cmployed with respect to the majority of the constitutional
provisions ; and the third methed directs itself to matters
relating to the Conference of Rulers, the federal guarantee of
rulers and the special position and privileges of the Malays.

Substantially the form and substance of the Federation of
Malaya Constitution remained (even after the formation of
Malaysia) and there was no change effected in respect of the
original States. But the division of powers between the
Federal Government on the one hand and ecach of the State
Governments of Singapore, Sabah and Sarawak on the other
hand is considerably different. The State List (for Sabah and
Sarawak) is more extensive ; for Singapore it was even  more
s0. Special provisions for the natives in Sabah and Sarawak,
and immigration are given in the Constitution. The cons-
titutional guarantees of State Constitutions are more dcfinite
in respect of Sabah and Sarawak. With the incorporation of
Sabah and Sarawak a fourth method of amendment was
intreduced. This requires a  two-thirds majority in both.

e

1. Di'erp Mukhesjee, ‘Upsurge of Islumic Zeal', Times of India, 30 May-
1979,
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Houses at the second and third readings, and further, the
<consent of the Governor of the State concerned. The
subject matters which call for this process are provided for in
artical 161E and relate to citizenship, immigration, the cons-
titution and jurisdiction of the High Court in Borneo,

i removal and ion of judges of that Court,
¢he State Legislative List, the Federal-State financial arrange-
ments, religion, official language,and the allocation to the
‘State of representatives in the House of Reprasentatives before
‘the end of August 1970.1

A 1 of  the C itutic The violence that
-erupted in Kuala Lumpur on 13 May 1969 led to the break-
down of the Constitution. The whole of the legislative
structure of the Constitution was virtually suspended and the
whole of the executive authority of the Yang di-Pertuan
Agong was delegated to one man, the Director. On 9 October
1969 the National Operations Council published its repart on
the May 1969 communal explosion. It asserted that the Mala-
ysian Constitution contains certain “entrenched provisions™
which represent binding arrangzments between the various
races in this country, and constitute the foundation, on which
the constitutional structure such as fundamental liberties, the
machinery of government and a score of other detailed provi-
sions are built. If these entrenched provisions are in any way
weakenzd, the entire coastitutional structure is endangered
znd with it the cxistence of the nation itself. It was the failure
to unerstand this and the irresponsible treatment of these
entrenched provisions that constituted one gf the primary
caues of the disturbances on 13 May 1969.

Restoration of the constitutional government was a diffi-
<ult task. However, it was tackled in two ways—legislative
and non-legislative.  The first involved a constitutional

d So at the beginning of 1971, the Government
initiated moves to amend the constitution. Presenting the
Conslitutional (Amendment) Bill to' the Parliament on 23

4. Sce Sufflan et al, op cit., pp. 175-76,
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Febuary 1971, Tun Razak, the Prime Minister, asserted  that
the two broad objectives of the changes were : (1) to remove
certain sensitive issues from the realm of public discussion so
as to cnsure the smooth and continuing functioning of
parliamentary democracy, and (2) to correct racial imbala-
nce in certain sectors of the natiow's life. Therefore, the
amendment sought : (1) to empower the Parliament to pass
Jaws prohibiting the questioning of the constitutinnal provi-
sions relating o national language, special pesition  of
the Malays, the sovereignty and  status of ike Malay
Rulers, and citizenship; (2) to revoke the immunity
from judicial proceedings enjoyed by members of Parliament
and state assemblies with regard to what they said in the
legislature ; and (3) to vest the Yang di-Pertuan Agong
with the power to direct any university or college or post-
secondary educational institution to ‘reserve for Malays and
other nalives certain proportion of places in sclected courses
of study.

As an emergency measure, the Sedition Act of 1948 was
amended in order to make it seditious to question any matter,
right, status, position, privilege, sovereignly or prerogative
established ot protected by the citizenship provisions of the
Constitution together with those articles dealing with the
national language, the reservation of quotas in respect of
services, permits, etc. for Malays and natives of Borneo
states and the Rulers” prerogatives. “Thatin itself was bad
cnough. The Amending Act went even further, so that it
became (and remains) a crime for even a member of the
Dewan Ra'ayat, acting in accordance with normal parliamen-
tary procedure, to address the House in such a manner as to
question the existence of those protected subjects.” Whether
this gag upon discussion would work to a tolerance and accep-
tance of article 153 remained to be seen. The amendment
of 1971 was the ncgative solution to the problems posed by
article 133. A positive solution was provided by the estab-
lishment of National Operatiors Council (1969) and a
National Cousultative Council (1970), as instruments  of
pational discussicn and reconciliation,
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The Reid Commission was required to provide for the
safeguarding of the special position ol' (he Mnl.u}s and the I:.-gx-
timate interests of the other the
legislation of 1971, article 153 appeared to b: entrenched, a
permanent feature of the Constitution, whose existeace could
never be questioned. (R H. Hickling).! With Singapore’s
departure the total number of elected members fell. In 1973
a re-adj of State ri ion took place, foll
upon the carving out of the State of Selangor and the F:deral
Territory, entitled to return 5 members. The total number
of representatives from States was 139, distributed as follows :
Perlis 2, Malacca 4, Negri Sembilan 6, Trengganu 7, Pabang
8, Penang 9, Selangor 11, Kelantan 12, Kedah 13, Johore 16,
Sabah 16, Perak 21, and Sarawak 24.

A constitutional amendment Bill was passed by the Federal
House of Representatives in 1981 by 118 votesto 12. The
main effect of the Bill would be to empower the Head of
State to declare a state of emergency on the ground that
there is an imminent danger of breakdown in law and order or
a threat to national security and to issue declaration of
emergency and to promulgate ordinances when both Houses
of Parliament are not sitting, such actions not bein challen-
geable in any court. Other d included an i
clause empowering Parliament to legislate for the confiscation
of property used in subversive activities which may undermine
national security. Bodies which criticised the constitutional
amendments as an erosion of parliamentary democracy
included the Malayan Bar Council and the African group.

1. Sce Sullian gt al, op.cit:, pp. 12-24.
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Citizenship and Federation

keround.  Because of the diversity of ethnic com-
2 (and later in Malaysia), the question of
been an important aspact of the economic and
of the people. In order that the provisions
z:oship in the present constitution may be better
224 properly appreciated, we propose to give
background. Before the formation of the Malayan
tion), the citzenship proposals provided that
p could be acquirsd by having been born locally
or Singzpore) or having resided locally for a

B

cer od of ime. The provisions were to be the same
for nese, [ndizns, 2nd others as they were for Malays.
Iz sysiem of democratic clections, this would
2 15g power of non-Mulays compared with
the he Bratish Szcretary of State spoke of *'the

o promote the senwe of unity and common citizenship
wiuck w1l develup the country's strength and capacity in due
course foe sell-government within  the British Common-
wealkts

i

1. B.5 Miee, Gorernmens and Folltics In Malaysta, pp. 29 and 38,
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One of the interesting features of the 1957 Constitution
was the “bargain” between the UMNO and MCA, which
set out the political framework within which the racial

groups were to operate. Oac broad assessment of (he sita-

ation was that the price to be paid by ncn-Malays for full

participation in the political activities of the Federation was
acceptance of certain forms associated with Malay tradi-
tions. The functions assigned to the Rulers, the choice of
Islam as the state religion, the decision that f.om 1967 the
national language—Malay—should be the the sole official
language were part of the “bargain”. [n exchange, non-
Malays benefited from further relaxation ia citizeaship pro-
visions, which had already been altered in favour of
non-Malays in 1952. After the formation of Maiaysia, the
Malays were to maintain their political ascendency by the
tetention of some of the traditional Malay features of
government, such as the Rulers, through advantages im
the civil service, and by their greater voting power. The
Chinese were to have the citizenship qualifications relaxed,
which was to gradually iancrease their clectoral power.
Politically, the Chiness influzncs was to increase and it was
thought that the Malays were to be encocraged o become
more active economically.

Provisions in the 1963 Constitution. The thres methods of
acquiring citizenship are : (1) Article 4 provides that c=r~
tain categories of persons born before Malaysia Day and
certain categories of persons born after Malaysia Day are
entitled to citizenship by operaticn of law. () Regiszrasion..
Any married woman whose husband is a citizmn is eantled
have herself registered if such persons bave resided in the
Federation for an aggregate of § years. (3)  Nasmaiization.
The Federal G may, upon grant &
certificate of naturalization to any person if satisfed that he
has resided in the Federation for an aggregate of not less
than 10 years in the 12 years immediately preceding the date
«of application.

The Constitution also makes provision foc termination. of

i
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citizenship by (a) renunciation, (b)_ deprivation of citizen-
ship on acquisition of foreign citizenship, and (¢) deprivation
of citizenship by registration or naturalisation. The importance
of citizenship has bzen stréssed by thé Government over
recent ycars by the introduction of various legislative mea-
sures providing for special benefits to citizens alone. For
example, the Employment (Restriction) Act was introduced
in 1968 to restrict the employment of non-citizens. Since
te independent State, the
1 are not being

Singapore has become a separa
provisions regarding its citizens in Malay
discussed here.

1. The States Under Thz Constitution

Constitutional Provisions in  Part V. Subject to the
precedence of the Yang di-Pertuan Agong and his consort,
the Rulers and Governors of the States take precedence over
all other persons; and cach Ruler/Governor in his State
takes precedence over the other Rulers and  Governors. The
Federation guarantees the right of a Ruler of a State to
succeed and to hold, enjoy and exercise the constitutional
rights and privileges of Ruler of that State in accordance with
the Constitetion of that State.

If it appears to Parliament that in any State any provis-
sion of this Conslitution or of the Constitution of the State
is being habitually disregarded, Parliament may, notwith-
standing anything in this Constitution, by law make
provision for securing compliance with those provisions.
Further, if at any time the Constitution of any State does not
contain the provisions set out in Part [ of the Eighth Schedule
with or without the modifications allowed under Clause (5)
(hereinafter referred to as 4th essential provision) or provi-
sion substantially to the same effect or contains provisions in-
consistent with the essential provisions, Parliament may, not-
withstanding anything in this Constitution, by law make
provisions for giving effect in that State to the essentia}
provisions or for ing the i istent  provisi The
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validity of any proceedings in the Legislative Assembly of any
State can not be questioned. in any court. No person is
liable to any proccedings in any court in respect of anything
said or any note given by him when taking part in the
proceedings of the State Legislative Assembly or of any
commiltee thereof.  Further, no person is liable to any
proceedings in any court in respect of anything publishéd
by or under the authority of the State Legislative Assembly.!

Strong Central Government. The Report of the Federation
of Malaya Cs ituti C issi 1957 had
cd the “establishment of a strong central government, with
the States and Settlements enjoying a measure of autonomy.”
The Constitution stressed the first of these requirements
rather than the second. The minor role of the States may
be seen in their restricted control over amendments.
Generally speaking, the Constitution may be amended by an
Act of Parliament supported on both the second and third
readings by the votes of not less than 2/3rds of the total
number of members of cach House. No part of the
amendment process specifically gives a role, and a check to
the States as such. Apart from the Borneo States, the only
exception to the general rule that a particular State does not
have a “veto™ to protect itself against unwelcome constitu-
tional amendments is that the physical boundaries of all the
States are fixed, and may not be changed without the
consent of the State, expressed in a law pussed by the legisla-
ture of that State. Under the Constitution of Malaysia
so far as the Borneo States are concerned, the State itself
must consent to amendments on certain  subjects before they
can be passed. The Governor of the State concerned must
concur, and he is required to act on the advice of the State
Governments.

The constitution has no specific provision for secession.
However according to -one authority, the “new" states

L. Artjetcs 10 and 72, u2jLen

—————:
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admitted to the Federation i.e. Bernco States, can disto-
ciate from the Federation by an Act repealing, by a 2/3rds
majority, the constitutional amendments by which they were
admitted.  On 9 August 1965, Singapore's separation from
Malaysia was effected by a constitutional amendment, which
was passed in each house of Parliament without any
opposition.

In the field of legislation, as we shall see in the next section,
the Federal Government has more substantial powers than the
States. Powers over cducation, labour, health and social
security granted to Singapore had placed it in a position of
“‘semi-autonomy™ not approached by the other States. Even the
additional powers given to the Borneo States are not so im-
portant as those were for Singapore. It should also be noted
that the Federal Government enjoys ‘prefercnce’ in the con-
current list, since the federal law overrides the State law, even
ifitis passed after the State law. The Federal Government
has a number of controls over the States. The financial
arrangements of the Federation also underline the centralising
tendencies of the Constitution. Detailed relationship between
the Federal Government and State Governments in all the
three fields—legislative, financial and executive (administra-
tive)—have been discussed in the following pages.

State Executive. The Ruler or the Governor is the head of
the executive in each State. In most States the Ruler succeeds
by primogeniture, but there are some exceptions. The Rulers
of the nine States of Malaya (excluding the former Straits
Settlements of Penang and Malacca) are chosen by different
methods, laid down in State Constitutions. The Governors of
Malacca, Penang and Sarawak and the Ruler (called Yang
di-Pertuan Negara) of Sabah are chosen by the Supreme Head,
acting in his discretion, but after consultation with the Chief
Miaister of the State concerned. Their appointment is for a
term of 4 years, although a Governor may be reappointed.
The nine Rulers hold office for life, unless they become unfit.

The heads of all the 13 States are constitutional heads ;
they are bound to act on most matters in accordance with the
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advice of their respective Executive Councils (E Cs), in the
same way as the Supreme Head dces on the advice of the
Cabinet. While in Sarawak it is called the Supreme Council,
in Sabah it is known as the Cabinet. The Chairman of the
EC is the Mentri Besar i.e. the Chief Minister in the States.
which do not have a Ruler. The E Cis responsible to the
State Legislative Assembly (L A), wherein it must command.
a maj.rity. When it loses the majority it must either resign
and be replaced by another EC, which can obtain a majority.
or the Ruler/Governor must dissolve the L A and order fresh
elections.

State Legislatures. In cach State there s a unicameral
legislature, usually called the Legislative Assembly. In the
States of Malaya, the membership ranges from 12 (Perlis) to 40
(Perak). When Malaysia was formed the L A of Sabah con-
sisted of 18 members, indirectly elected through the Disyrict
Councils and the Residency Advisory Councils, three ex-officio
members (the State Secretary, State Attorney-General and
State Financial Sccretary) and five nominated members, In
1964 the number of indirectly elected members was raised to
32 and the ex-officio members were removed from the Assem-
bly. The Sarawak legislature, called Council Negri, has now
evolved into an entirely elected body, except for 3 ex-officio
members—the State Secretary, State Financial Secretary and
the Siate Attorney-General. The number of elected members
is now 36 ; all of them are indirectly elected through District
Councils and Divisional Advisory Council,

The Constitution stipulates that cach State L A shall.
consist of such number of elected members as the Legislature
may by law provide: and the number shall be the samie as or a
multiple of the number of federal constituencies of cach State,
The number of members in the State L As in 1974 was :
Johore 32, Kedah 26. Kelantan 36, Malacca 20, Negri Sembil-
an 24, Pahang 32, Perlis 12, Penang 27, Subah 48, Sarawak
48, Selangor 33, and Trengganu 28. The multiple varies from

State to State; for example, it is 2 in Kedah (13%2), 3 in
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Kelantan (12%3), 4 in Negri Sembilan (6x4), 2 in Sabah
(16 2) and 2 in Sarawak (24 X2). The powers of the States
are very much limited ; but the State ECs are responsible to
LAs on the pattern of the Federal Government. Their proce-
dure is also modelled on that of the Federal Parliament. Most
Stage Legislatures meet only four or five times a year and for
very short sessions, except the budget one.

111 Relationships between the Federation and State Govern-
ments.

Distribution of Legislature Powers. Like Indja, there are
three lists in Malaysia —Federal, State and Concurrent. Parlia-
ment may make laws for the whole or any part of the Federa-
tion ; and the legislature of a State may make laws for the
whole or any part of the State. Parliament has power to make
Jaw with respect to any of the matters enumerated in the
Federal or the Concurrent List and the legislature of a State
may make laws with respect to any of the matters included in
the State and the Concurrent Lists. Parliament may also make
Jaws with respect to any matter enumerated in the State List,
for the following purposes only (a) promoting uniformity in
the laws of two or more States; (b) if so requested by the
Legislative Assembly of any State ; and (c) implementation of
any treaty, agreement or convention between the Federation
and any other country. The provisions are quite similar to
those in the Constitution of India on this subject.

Power of Parliament to make laws with respect to a matter
enumerated in the Federal List includes power to authorise the
Legislatures of the States, or any of them, subject to such
conditions or restrictions (if any) as Parliament may impose,
1o make laws with respect to the whole or any part of that
matter. A State law, made under authority so conferred by
Act of Parliament, may, if and to the extent that the Actso
provides, amend or repeal (as ragards the State in question)
any federal law passed before that Act. Any matter, with res-
pect to which the Legislature of a State is for the time being
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authorjsed by Act of Parliamant to” make laws is to be treated
as regards the State in question as if it were a matter enumera-
ted in the Concurrent List.

The Legislature of a State has power to make Jaws with
Tespect to any matler not enumerated in any of the Lists, not
being a matter in respect ot which Parliament has power to
muke luws. Thus the residuary power of legislation, unlike
India, vests in the State Legislatures. In so far as any law made
by Parliament or any regulation made in pursuance of such a
Jaw restricts the right of a state or its residents to the use for
navigation or irrigation of any river wholly within the State,
it shall not have eflect in that State unless it has begn appro-
ved by a resolution of the Legislative Assembly of that State
supported by a majority of the total number of its members.

When it appears to the presiding officer of cither House of
Parliament or of the Legislative Assembly of any State that a
bill or amendment to a bill proposes a change in the law relat-
ing to any of the matters enumerated in the Concurrent List,
or to any of the matters enumerated in the State List with res-
pect to which the Federation is exercising functions in accor-
dance with article 94, he has to certify the bill or amendment.
A bill or amendment so certified is not to be proceeded with
until four weeks have elapsed since its publication, and unless
the presiding officer is satisfied that the State Governments, or
as the case may be, the Federal Government, have been con-
sulted, on the grouad of urgency.!

LExtent of Executive Authority. The executive authority of
the Federation extends to all matters with respect to which
Parliament may make laws ; and the exccutive authorily of a
State extends to all matters with respect to which the Legisla-
ture of that State may make laws. Further, the executive
authority of the Federation does not extend to any matter
enumerated in the State List, except inso far as is provided
in articles 93 to 95, nor to any matter enumerated in the Con-
current List, except in so far as Federal or State law confers

L. Part VI, A-ticles 7319,
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executive authority on the Federation with respect to any
matter enumerated in the Concurrent List. So far as law made
under article 76 (4) makes provision for conferring exccutive
authority on the Federation, it cannot operate in any State un-
Jess it is approved by a resolution of the Legislative Assembly
of that State.

Arrangements may be macde between the Federation and a
State for the performance of any function by the authorities
of the one on behalf of the authorities of the other and such
arrangements may provide for the making of paymentin res-
pect of any costs incurred under the arrangements. Where
any functions are conferred by federal law on any authority of
a State the Federation has to make such payments to the State
as may be agreed between the Federation and the Stale or as
may in default of agreement be determined by a tribunal appo-
inted by the Lord President of the Federal Court, It is also
Jaid down that the executive authority of every Stateisto be
50 exercised @ a ) as (o ensure compliance with any federal law
applying to that State ; and b) as not to impede or prejudice
the exercise of the executive authority of the Federation.*

Above provisions are general in character, broad in scope
and simple in language. In this respect they difler from the
detailed and complicated provisions contained in the Constitu-
tion of India. The fact that not only the Federation may
confer some executive authority on a State, but the States
may also confer executive authority on the Federation shows
that the States retain a part of their sovercignty and have an
equal status with the Federation like parties to a contract.

Distritution of Financial Burdens. Unless provided other-
wise by the Cuonstitution, the burden of expenditure is to be
borne : (a) by the Federation, if the expenditure results either
from federal commitments or State commitments undertaken
in accordance with federal policy and with the approval of the
Federal Governruent ; and (b) by the State or States concerned
if the expenditure results fiom State commitments undertaken

1. Articles 80-81.

.
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by the State or, States on. its or their own authority. Here
again the constitutional provision is the -shortest possible,and
very simple in language. This is_in striking contrast with
the, division of finanacial resources (and burdens) in the
Indian Constitution.

Sources of Revenue Assigned to the States. Part 111 of
the Tenth Schedule enumerates = (i) toddy shops ; (ii) lands,
mines and forests ; (iii) licenses other than those connected
with mechanically propelied vehicles, (iv) entertainment
duty ; (v) fees in courts other than federal courts; (vi) fees
and receipts in respect. of services by departments of State:
Governments ; (vii) revenue of town boards, town councils,.
rural boards and other local authorities; (viis) receipts in
respect of water supplies ; (ix) rent on State property ;.
(x) receipts from land sales and sales of State property ;
(xi) fines and forfeitures in courts other than federal courts ;.
(xii) zakat fitrah, bait-ul-mal, etc. and (xiii) treasure trove.

National Development. If, after a recommendation .from
an expert committee and after consultation with the National
Financial Council, the National Land Council, and  the
Government of any State concerned, the Supreme Head of the:
Federation is satisfied that it is conducive to the national
interest that a development plan be put into operation in any
area or areas in one or more of the States, the Supreme
Head may after publishing the plan, proclaim the area as a
development area ; and thereupon Parliament has power to
give effect to the development plan or any part thereof,
notwithstanding that any. of; the, matters-to. which. the -plan
relates are matters- with respect. to which only States have-
power to make laws.

The Federal Government may ‘from time to ‘time require
the reservation, for the purposesof a development plan, to-
such extent as it may specify, of’ anyland ‘in’'a development
area which is ‘not ‘occupledi‘by. private (persons ;i but? any
diminution, in consequence of the reservation, of the annual'
revenue received by a State is to be made good to: theiState:
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by the Federation. All income received by the Federation
through the operatlon of a development plan is to be applied :
first, for the provision of capital and the meeting of working
expenses of the plan ; sccond, for the repayment to the Federa-
tion of any ecipenditure incurred by the Federation in
operating the plan ;and third, the balance for payments to
the State (or States) in which the development area is s'tuated.
If 1t 1s agreed between the Federal Government and the
Government of any State which includes the whole or any
part of the development area that any expenditure incurred in
operating the development plan is to be met by the State, any
expendlture so met is to be repaid to the State and the repay-
ment ranks pari passu with the repayment to the Federation of
any expenditure incurred by the Federation.?

Finally, the Federal Government may conduct such in-
quiries (whether by commission or otherwise), authorise such
surveys and collect as well as publish such statistics as it
thinks fit, notwithstanding that such inquiries, surveys and
collection and publication of statistics relate to a matter with
regard to which the Legislature of a State may make laws.
It is the duty of the Government of a State and of all officers
and. authoritics thereof, to assist the Federal Goverment in
the execution of its powers under this article ; and for this
purpose the Federal Government may give such directions as
1t may deem necessary.

The executive authority of the Federation also extends
1o the conduct of research, the provision and maintenance
©of experimental and demonstration stations, the giving
of advice and technical assistance to the Government of
ﬂny State and the provision of education, publicity, and

ion for the inhabis of any State, in respect of
any of the matters, with respect to which the Legislature of a

State may make Jaws and the agriculture and forestry officers

4. Acticle 92. 7y o, Jra.-
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-of any State have to'accept any professional advice given to
the Government of that State.?

IV.  Other Aspects of Federalism

Critical Observations. In the words of R.S. Milne: ‘A
glance at the lists is sufficient to show that the federal govern-,
ment has more substantial powers by far than the States, The
main powers retained by the States are over the development
of natural resources, namely land (including mining), agricul-
ture and forestry, but it will be seen later that the federal
government is also concerned with land. Even the additional
Ppowers given, (to) the Borneo States are not so important....”
In regard to matters included in the concurrent list, the federal
government has precedence. If there is any conflict between a
federal law and a state law on an item in ths concurrent list,
the federal law prevails, even if the state law was passed after
the state law. In this respect the position is Malaysia is similar
to that in India. - ¢

*IThere are a number of other clauses in the Constitution
permitting the federal Parliament to legislate on matters which
appear in the list of state functions, for instance, when con-
cluding treaties with other countries, for promoting the unifor- -
mity of state laws, and so on. After a declaration of Emer-
gency, the federal Parliament may make laws with respect to
any matter in the state list, except matters of Muslim law or
the custom of the Malays, or with respect to any matter of
native law or custom in a Borneo state. This mechanism was
used in September 1966, the dealing with a constitutional
crisis in Sarawak."

The Federal Government has the power to exercise several con-'
“trols over the State Governments. These have already been poin-
ted out in the preceding section. In addition to those controls,
‘a measure of indireét control tesults from the fact thal some
-of 1he officials wof'l‘dng' for the States a‘nAEi bﬁ{h:ixfi service,

1.7 Artiche 93,57 1T
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blish ctually 10f'the federal govern-
ment, dependent in the lﬂsl reson ort it for promotion. The:
federal government may also undertake inquiries and surveys
in the states. 1t controls borrowing by the states/ Also, while
a Proclamation of Emergency is in force, the exccutive autho-
rity of the federation extends to any matter within the legisla-.
tive authority ‘of a state and to the giving of directions to the
government of a State and or to any of its officers.”

Provisions similar.to the above exist in the Indian Union
and, to.some extent, in a.much larger degree. Members of the
All-India services occupy most of the higher positions-in the
States.  During the proclamation of an emergency, the Union
Government exercises much grealer conlrol, over . the State
G M lanning is largely con-
trolled and. directed by lhz Planning- Commission- and the
Unicn - Government.; However, in: India there: are -various
methods to easure: cooperative - federalism: In the same way
cooperation between the federal government and the States is
ensured in Malaysia: in' several ways, These may briefly be
stated as:(1) The executive authority of a-state is to be so exer-
cised as-to ensure compliance with any federal law applying to
that State and - so-asmot to impede or prejudice the exercise
of the executive authority of the Federation. . (2) The, repre-
sentatives of the federal government and the States,constitute
the two important policy-making bodics: (i) The national Land
Council and (i) the National Council for Local .Goverament.
Their policy decisions are binding on the federal goveroment as
wéll as the State Governments excepling the Borneo States,
whose representatives do not have the right to vote in those
bodies: (3) ;The National Finance Council is corstituted on
similar lines, bot it does not make binding poiicy decisions.

*When viqved as a.whole the pawers of the federal goyern-
ment oyer .lhr. ‘original’.eleven: states;arp wsuly ; formidable.
Yet the federal Prime Minister on one occasion lamented that
the ultimate weapon was missing. In Septembet ' 1961y he:
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deplored the fact that the Trengganu state,government, which
was inactive and did not.call meetingsof .the:state. Assembly
and the state. Euuuuve :Council .as often as it should;.could

not be ad ely li by the federal g which
had no power to suspend. the | state govérnment ) ;andtake over
its functi as the/ladian federal to

do—and has actually.done—in.India:"*The Tonstitution oNndxa
explicity provides. for the-failure of ; constitutional .machinery
in a State. The President ' may issue a proclamation of emer-
gency and bring the State under presidenxial rule.

The Constitution's findncial provisions have indeed made

M dtion one of the stroi cemml governments
{rom the' ﬁnnncml point* of ‘view. lfcnmpanwnx are made
‘between ysia’s fi Tal ar with those of other

federal systems such as those of the United States, Canada and
Avstralia, it will bz noted that the Malaysian financial system
is a very strongly centralised one, The Federal Goyernment, for
instance, is vested with the power and responsibility to obtain
and collect all the major revenues. .All these major taxes
such as income tax, customs duties and licences from motor
vehicles, which in most federations are also available to
the ‘states, are not available to the State Governmeats in
Malaysia. By the same token, the Malaysian Constitution also
provides for all major areas of expenditure to be borne by the
Federal Government.

Various reasons for the financial strain on the States are t
(i) State Government revenues are not as elastic as the Federal
Government's revznue. (i) The State Governmeats' operating
expenditure to a certain extent is directed by federal. policies,
particulary in regard to the revision of salaries. (iii) The
benefits of several kinds of development expenditure or invest-
ments have mainly accrued to the Federal Government .in the
form of income tax and export duties related to the output of
these investment projects. (iv) Al|hungh the costs of goods and

L. RS, Milae, op. cif., pp, 778




54 Government und Politics of Malaysia

services have increased due to inflation and have raised the-
budget expenditure of State Governments, similar increases in
revenue due to inflation have not benefited the State Govern-
ments.  (v) /\hhnunh the Federal Government provides the
bulk of the fi for d dif undertaken
by States yet the maintenance of these prmecls has to be pro-
vided by the State Governments. (v) The tax collection
machinery in the State Governments is not as well developed
as the better staffed Federal Government's tax system....(Tan
Sti Dato and Abdullah Bin Ayub).}

Federal-State Relations in  Practice. In the Constitution
land is onc of the subjects in the State List, but most of the
rcspansxbnlny for opening up new land for settlement has becn
given to the Federal and Development Authority (FLDA). If
the Federal Land Council formulated explicitly a land policy
empowering the FLDA to extend its operations to original
States, irrespective of their wishes, it could do so, if necessary,
by force. In the beginning, the government of Kelantan refused
to accept it, and went ahead with its own land settlement
scheme. But since benefits of any schemes undertaken by the
FLDA go to the inhabitants of the States, this factor induced
the government of Kelantan to allow the FLDA to operate
inits territory. A dispute arose. between the federal govern-
ment and the state government of Kelantan over the constru-
ction of a bridge. The state government wanted a loan from
the federal government for its construction but did not
agree to submit its plans tothe Public Works Department
of the federal government. The federal government refused the
loan and the state government constructed the bridge out of
its own funds.

A dispute arose over the appointment of the Sarawak Head
of State. The ruling Alliance Party in Sarawak wanted a
Dayak (prominent leader of one of the Dayak parties for-
ming the Alliance) to be Head of State. But the Prime:
1. Sec Suffian et al, op. cit., pp. 306-12.
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Minister of th: federal government maintained that im
accordance with a previous agreement if the Chicf Minister
was a Dayak, the Head of State must be a Malay or Melanau.
A compromise was later arrived at by which a Malay was
made Head of State, while th: ruling party’s nominee for
Headship of th: State was appointed Minister of Sarawak
Afairs in the federal cabinet.

The expatriate question, mainly falling within lhesphere
of civil service, had political implications which greatly
affected federal state relations. In Malaya it took the form
of how quickly the British officers were to be replaced by
Malay or local officers. In Sabah while the party consisting
principally of non-Muslim natives was in favour of slow
replacement and a large percentage of natives taking their
places; the mainly Muslim native party and the federal
government were in favour of quicker replacement with a
higher proportion of Malayans. The choice of a State
Secretary for Sabah became a fiercely contested issue in
December 1964, and it nearly led to a complete split in the
State Alliance Party. The Sarawak Alliance also split in
June 1960, on the expatriate question.

There has been some dispute about the use of Malay in
education, particularly in Sarawak. The federal government
wanted education in Malay to be pushed more vigorously,
in spite of the fact that there existed no facilities for it. In
August 1965, the Minister of Education announced that free
primary education would be provided in all government and
government aided schools in Sarawak (and Sabah) from 1
January 1966. The federal government did not want to
impose its plans on any state governments to consider bringing
closer together the federal and state system. During the
crisis which occurred in the Sarawak Alliaoce in June-July
1966, some fears were expressed that Malay might be made
the only official language even before 1973, although such a
possibility was denied by the Prime Minister.

After the separation of Singapore in 1965, the Uniled
Pasok Kadazan Organisation (UPKO) in Sabah
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raised the question of whether the relations between Sabah
and the federal ‘government should not be re-examined to
take account of Singapore’s departure. The federal govern-
ment reacted strongly against this suggestion, as it might
lead to sccession.  Later, the federal Deputy Prime Minister,
while on a tour of Sabah, agreed that “the administrative
machinery by which the two governments could liaise together
should be improved”, although he did not agree that the
terms on which Sabah had entered :Malaysia should be
re-examined. In Sarwak the United People’s Parly, an
opposition party, called for a referendum on whether or not
Sarawak should remain in Malaysia.

Party system has also influenced the course of federal-
state relations. An instance of informal coordination “via
the party machinery was that after both the 1959 and 1964
clections in Malaya the ‘person appointed as head of the
executive (the Mentri-Besar or Chief Minister) had to be
approved by the (Alliance) Federation Prime Minister. Even
the political secretaries to the Chielf Minister were similarly
approved. Another party device for promoting cooperation
was the holding of a meeting of the federal cabinet with the
Chief Ministers of the states controlled by the Alliance.
The importance of party in ensuring coopsration between
the states and the federal government was stressed by the

‘Alliance Chief Minister of Penang in 1964 clection, who warned
the electors that there was no point in their voting for the
Socialist Front, because even ifthe Front won a majority in
the state, the Alliance was bound to be in control of the
federal government, so the federal grants eould be reduced.
The cabinet changes in Sabah (Decmber 1964) and Sarawak
(June 1966) were regarded as examples of the federal govern-
ment’s power, exercised through the party system.?

i1. R S. Milne, op. cir, pp.79-86.
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1. The Supreme Head Of State

Election efc. There is a Sup Head of the F

who is called the Yang di-Pertuan Agong (**He who'is made
Lord”). He takes précedence over all persons in the Federation
and is not liable to any proccedings  whatsoever in any court.
His consort takes precedence next after the Yang over all other
persons in the Federation. The Superme Head is elected by the
Conference of Rulers for a term of five years. ‘The king
(Supreme Head)is remarkable.in being an elected monarch,
although it is a very restricted kind of election, The .electors
are the nine Rulers of the States and their choice is limited to
one of their own number.’

The voting takes the form of each Ruler declaring whether the
Ruler who is being voted is suitable or unsuitable to be King. A
resolution that a Ruler is unsuitable is carried only if at least
five ‘members' of:the -Confernence thave voted for it: 4Presu-
mably if, say, two'Rulers‘were “to- abstain, “a ‘Ruler--eould be
«elected King if the vote were four against' him “and* thrée for
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him. In 1957, at the time of first election, the Ruler who was
first in order of precedence, the 84-ycar old Sultan of Johore
withdrew his name. The next in order, the Sultan of Pahang,
was voted unsuitable, so the third in precedence, the Ruler of
Negri Sembilan was elected by cight votes to one.!  The
Supreme Head may resiga his office by writing under his hand
addressed to the Conference of Rulers or he may be removed
from office by the Conference of Rulers.

Deputy Supreme Head. There is also provisicn for a Deputy
Supreme Head (known as the Timbalan Yang di-Pertuan
Agong). He exercises the functions and has privileges of the
Supreme Head during any vacancy in the office of the Head
and also during any period when the Supreme Head is unable
10 exercise the functions of his office owing to illness, absence
from the Federation or for any other cause. But the Deputy
Supreme Head cannot exercise those functions during any
absence of the Supreme Head, which is expected to be less than
15 days. The Deputy Supreme Head is also elected by the
Conference of Rulere for a term of 5 years, or if clected during
the term for which the Supreme Head was elected. for the
remainder of that term. He may resign his office by writing
under his hand addressed to the Conference of Rulers and he
ceases to hold office on ceasing to be a Ruler. If during the
term for which the Deputy Supreme Head was elected a
vacancy occurs in the office of the Supreme Head his term
expires on the cessation of the vacancy. Pairlament may by
law provide for the exercise by a Ruler of the functions of the
Supreme Head where those functions cannot be so exercised
by the Deputy Supreme Head owing to a vacancy in his office,
or to his illness, absence from the Federation or to any other
cause. But such a law cannot be passed without the consent
of the Conference of Rulers.

Conditions of Office. The Supreme Head cannot exercise-
his functions as Ruler of his State except those of head of the-

1. A paral'cl to the electicn is found in the choice of the Ruler of Nagri
Sembilan by the Undangs or territorial Chiefs —R.S. Miloe, Govern-
ment and Politics in Malaysia, pp. 132:33.
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Muslim Religion.” He cannot hold any (other) office of prefit
and he cannot engage in any commercial enterprise. He is also
debarred from receiving any emoluments of any kind what-
ever payable to or accruing to him as the Ruler of his
State. The Supreme Head cannot, without the consent of the
Conference of Rulers, be absent from the Federation for more
than 15 days, except on a State visit to another country.
Where the Deputy Supreme Head or any other person author-
ised by law exerciscs the functions of the Supreme Head for a
period exceeding 15 days, the foregoing conditions apply to
him. Parliament by law provides a Civil List of the Supreme
Head, which includes provision for an annuity to be paid 1o
him and this is charged on the Consolidated Fund and cannot
be dimini: during his i in office. Parliament by
law also makes provision for the remuneration of the Deputy
Supreme Head or any other person authorised by law to exer-
cise the functions of the Supreme Head.?

Powers and Functions. The Supreme Head appoints’ a
Juma'ah Mentri (Cabinet of Ministers) to advise him in the
exercise of his functions. The Cabinet is appointed as follows :
(a) He first appoints as Perdana Mentri (Prime Minister) to
preside over the Cabinet a member of the House of Represent-
atives who in his jud, is likely to the
of majority of the members of that House; and (b) on the
advice of the Prime Minister he appoints other Mentri
(ministers) from among the members of either House of
Parliament ; but if an appointment is made while Parliament
is dissolved a person who was a member of the last House of
Repr ives may be i But he can not continue 'to
hold office after the beginning of the next session of Parliament
unless, if he has been appointed Prime Minister, he is a mem-
ber of the new House of Representatives,- and in any other
case he is a member either of that House or of the Senate,

1. Atticle 34 (8).
2. Article 32.5.
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The Supreme Head (is entitled, at his request, to'any informa-
tion concerning the government of. the,-Federation which : is
available to the Cabinet.
He may ‘act in his dlscrclxou in the performance of the
ions : (a) the of a Prime Minister,
(b) the wnhho[dmg of consent'to a request for'the dissolution
.of -Parliament, (c) 'the requisition of a mecting of the
-Conference ol‘ Rulers concerned ‘solely with the privileges,
position, honours and digaities of the’ Rulers and any action
‘atsuch a-meeting and ‘in dny other ¢ase mentioned in'this
Constitution. ' Federal law may make* provison for requiring
the ‘Supreme Hedd o ‘act after * consultation with or on'the
Tecommendation vof ‘any - person or 'body of peisons Jother
than the Cabinct in the exercise of any: of his functions other
‘than: (a) i isable in- his - discretion ;-and '(5)
functions with ‘ respect to° the ‘exercise of which ‘provision is
mude in any other article. The Supreme Head is the Supréme
Commander of the armed forces of the Federation. He also
has power to grant pardons, reprieves and respites in respect
of all offences which have been tricd by court-material ; and
the Ruler or. Governor of a State has power to. grant pardons,
reprieves and respites in respect of all other offences committed
in his State.!

1I. The Conference of Rulers

There a is ‘Majlis-Raja-Raja {Conference of Rulers) which
is constituted in accordance ‘with the Fifth Schedule. It is
actually 'a ‘modified form of .the earlier Durbar of Rulers,
“later called” Council: of 'Rulers, form 1948 to 1957. Unlike
the former two bodies, the Conference includes: not only the
hereditary Rulers of the 9 (states, but-also ithe Governors
of .Penang, Malacca, and «(since 1963) SabahandiSarawak.
The -Confi of Rulers i its ionsvof ::(a)
«clecting, in accordance with the provisions of the Third
schedule, the Yang di-Pertuan ‘Agong and Deputy 'Supreme

1. Article 42-43.
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Head of the, Federation ; .(b) agreeing, or disagreeing.to, the-
extension of any religious  acts, observances, or ceremonies;
to the Federation as a whole ; (c) consenting or withholding
consent to any law and,.making or -giving. advice, on any
appointment which . unden this Constitution requires  the.
consent of the, Conference .or. is to, be made. by, or. after
consultation with the Conference, and-mayr deliberate on
questions of national policy. (for. example changes-in immigra-
tion policy) and any other miater that it thinks fit.

When the Conference deliberates on) matters of national
policy  the: Yang  di-Pertuan - Agongris accompanied by the-
Prime Minister; and: the other Rulers and the Governors by
their Mentri Besar or Chiefi Ministers ; and:the: deliberations.
can be;among the. functions exercised; by the Yang.di-Pertuan!
Agong-in accordance with the .advice: of the ‘Cabinet, and
by the. other. Rulers and.the Governors 1in accordance with |
the. advice of their, Executive, Councils.; No +lawr directly:
affecting the privileges, position, honours or dignities, of-the
Rulers can be.passed: without . the . consent «of the; Conference:
of Rulers. The «Conference; of Rulers has, to. be cansnlted;
before any change in policy affecting administrative. action
under article 153 is made. The members of the Conference:
of Rulers may act in their discretion in any.i proceedings!
relating to the following functions, that-is to say.: (a) the-
clection or removal from office of the Yang isPertuan Agong,
or the election of the Deputy Supreme H-ad of the Federa-,
tion ; (b). the "advising on any appointment,; (g) the , giving,
or withholding of:onscnt‘lo any, law altering the boundaries
of a State or affecting the -privileges,. honouss _oc djgnities of;
the Rulers ; or (d) the. agrecing .or disagreeing 1o the extension;
of any religious acts, cbs,cr,v_ang;s,or_, ceremonies 1o, the;
Federation as a whole; The. funcfion’ of the .Confezence:,
of Rulers of -agreeing or \dissgreein ta the jextensionof any,
religious acts, obs'ervante‘lv'"', 76Monigs stoy the Federati
as a whole dces not extend to Sabah or Sarwak.!

1. Article’3s.”
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On some subjects on which the Conference deliberates, the
Rulers are obliged to take the advice of persons who are
responsible to the people through democratic processes. Thu:
when the Conference considers “matters of national polic;
the Supreme Head is accompanicd by the Prime Minister
and other members by their respective Mentri  Besar or
Chief Minister. The Constitution specifically provides thar
the Conference should be consulted before any policy is
made affecting administrative action under article 153, which
deals with the special position of the Malays (Article 38 (5) ).
Many of its meetings seem to bs of a routine nature ; and
a good deal of attention has so far been given to religious
matters, such as conditions for divorce and polygamy for
Muslims, conduct of religious classes for adults, the banning of
a religious p ,etc. A Religi ding C i
of the Confe makes in regard to some
of these matters. ‘The Conference has also been useful as
a place in which the federal government can brief the Rulers,
and their Ministers, on important political developments,
such as the formation of Malaysia and “‘Confrontation” by
Indonesia.”

1L The Cabinet

Formation and Composition. The executive authoriry of
the Federation is vested in the Yang di-Pertuan and is
_exercisable subject to the provisions of any federal law and
of the Second Schedule, by him or by the Cabinet or any
Minister authorised by the Cabinet. But Parliament may by
law confer exccutive functions on other persons. In the
exercise of his i under this Constitution or federal
law the Yang di-Pertuan Agong is obliged to act in accordance
with the advicc of the Cabinet or of a Minister acting
under the general authority of the Cabinet, except as other-
wise provided by the the Constituti

As alrcady pointed out in section 1, the Prime Minister
is appointed by the Supreme Head ; and other .ministers

1. RS. Milne, op. eit., pp. 146-47.
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are also appointed by the Supreme Head, but on the ddvice
of the Prime Minister, who should command the confidence
of the majority in the popular House of Parliament. The
Cabinet is collectively responsible to Parliament. If the Prime
Minister ceases to command the confidence of the majority
of members of the House of Representative, then, unlesg
at his request the Supreme Head dissolves Parlisment, the
Prime Minister has to tender the resignation of the Cabinet,
Subject to this provision, Ministers other than the Prime
Mcnister hold office during the pleasure of the Supreme Head
unless the appointment of any Minister has been revoked
by him on the advice of the Prime Minister, but any minister
may resign his office. Before a Minister exercises the functions
of his office he has to take and subscribe in the presence
of the Supreme H:ad, the prescribzd oath of office,

The Prime Minister has considerable discretion in choosing
the ministers. In doing so, he has to keep in mind: (a) the
claims of those members of the ruling party who are known to
possess political or administrative capacity : (b) those promi-
nent leaders of the party who hold powerful position : and (c)
that a fair number of Chinese and Indians are included in the
Cabinet. The Cabinet also includes separate ministers for
Sarawak Affairs and Sabah Affairs, each being a representative
of the territory concerned. The practice is becoming establi-
shed (a) that the Minister of Finance and the Minister of
‘Commerce and Industry should be Chinese ; and (b) the Minis-
ters of Rural Development, Education, Agriculture and Inter-
nal Security are usually Malay,

The total number of members in the Cabinet is not too
farge, Some ministers hold charge of more than one ministry;
while occasionally ministers without portfolio are also appoin-
ted. For example, in August 1974, the Prime Minister ,(Tun
Abdul Razak) said that he would form an “‘action-oriented” .
cabinet to provide effective administration and launch develop- .
ment projects.  The ised Cabinet on 3 ber was.
composed of (a). the Prime -Minister, .holdipg the portfolio of
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Foreign Minister, (b) Dzputy Prime. Minister, holding-the
portfolios: of Finance and Coordinator of Public Corpora-
tions; and (¢) Ministers with the following portfolios: Defence,
Labour and Manpower, Communications, Trade and Industry,
Home Afairs, Health, Culture and Sports, Primary Industries,
Education, Agriculture and Rural Development, Lands and
Mines, Local Government and Environment, Transport and
Works, Law and Attorney General, Welfare Services, General
Planning and Socio-Economic Research, Information and
Special Functions, Power and Technology (including Rese-
arch), and Housing and New Villages—total number 9.

The Prime Minister, Dr Mahathir Mohammad, after the
clections, on 29 April 1982 formed the new Cabinet in the
following way. The strength of the Cabinet was retained at
24, including the post of Minister for Science, Technology and
Environment. He held the Defence Portfolio, while the
Deputy Prime Minister was given Home Affairs. He retained
his senior colleagues in thier old portfolios and brought in
three new-comers at Cabinet level. The former Chief Minister
of Malacca was appointed ‘the new Information Minister and
the former Chief Minister of Negri. Sembilan was appointed
Minister of Land Regional Development. A former deputy
minister and new deputy ministers were also appointed.

A minister without portfolio may be entrusted with the
management of party affairs. The practice of having a Deputy
Prime Minister has also grown. The number of ministries
may be increased or diminished; and functions may also be
transferred from one ministry to another. These changes are
made either with the object of improving the performance of
the ministry as a whole or for meeting political needs.

In addition to members-of"the Cabinet, assistant ministers
from among members of Parliament are appointed. They assist
Cabinet ministers in the exercise of their “powers; and- the: per-
formance of their duties: The Constitution ‘Amendment Act;
1964-also'made provision for the appoi ' of parli y
secretarics “and palitical “secrefaries:: The' former are drawn
from members ‘of either House 'of Parliament;: theit functions.
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are not laid down in detail, but they differ from assistant
ministers in being lower in rank and having only parliamen-
tary and administrative duties. The political secretarics are
not members of Parliament; in practice they seem 1o perform
public relations duties. They have been found to be essential
in the maintenance of close contact with the public; and they
help effectively in the work of putting across to the public the
intentions behind any move by the government.  We may say
that like the United Kingdom and India, in Malaysia, too, a
distinction can be made between the Cabinet and the Ministry-
the larger body including the Assistant Ministers and Parlia-
mentary Sccretaries,

Wirking of the Cabinct. The Cabinet usually meets once
a week and its meetings arc presided over by the Prime
Minister, but in his albsence by the Deputy Prime Minister.
There is a Permanent Secretary to the Prime Minister’s
Department. He is head of the Cabinet Secretariat; and
his functions include : summoning meetings of the Cabinet,
preparing the agenda, keeping minutes, and transmitting
Cabinet decisions to government departments and other
agencies which have to implement them. The minutes are
kept secret, so the information available about Cabinet
meetings is scanty. The Cabinet makes use of committees,
for closer consideration of problems, before they are taken up
for discussion in the Cabinet. In 1959 there were commiltees.
for Establishment, Defence, Internal Security, Ecenemics,
Social Services, Intelligence and Counter-Subversion.

Prime Minister's Place. His place is that of primacy : he
holds a dominating position. The Supreme Head appoints
the Ministers, Assistant Ministers and Parliamentary Secret-
aries on the advice of the Prime Minister. His resignation
meuns the resignution of the entire ministry, He can reshuflle
the Cabinet and ask any minister or ministers to resign. He
advises the Supreme Head to dissclve the lower House of
Parliament. He assigns portiolios to the ministers and can
at any time transfer portfulios from one¢ munister to another
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He presides over the meetings of the Cabinet and he is the
channel of communication between the Cabinet and the
Supreme Head. He is a prominent leader of the ruling
party organisation and the undisputed head of tte parliamen-
tary party. He is also the chiel spokesman of the Govern-
ment inside as well as outside the Parliament. Thus we may
say tha® he is prinus inter pares or the correr-stene of the
Cabinet arch as in UK and India. The Prime Minister,
accordirg to the  Constitution, must be a citizen by
operation of law, not by registration or naturzlizaticn. He
must be a member of the House of Representatives ; in UK
and India such a convention has been established, though
there is no such constitutional requirement in these countries.

Ministerial Responsibiliry. The Cabinet is collectively
responsible to Parliament, but in actual practice the
responsibility is to the popular House—the House of Represen-
tatives. All members of the Cabinet must support the
decisions taken by the Cabinet cven though some might have
oppcsed them in the meeting of the Cabinet. If any minister
dces not accept the decision, the only honourable course
for him is to resign. For this reason, it is said that they swim
and sick together. But each minister is individually responsible
for the working of his ministry—the departments under his
charge. He has to defend the policy and programme of
the ministry inside Parliament as well as in public. Moreover,
he has to answer criticism of the ministry and justify the
activities undertaken by the ministry.

Questions are asked in the Parliament ; ministers who do
not answer questions satisfactorily face possible censure from
Parliament and may even be forced to resign. In this way
Parliament is zble to ‘hold" the ministers responsible and
accountable to Parliament. Members of Parliament may
also put up a motion for asking an adjournment of the House
for the purpose of discussing a definite matter of urgent
public importance. Criticism can also be made against
particular ministries during the debate on the Budget, During
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_meetings of the Public Accounts Committee, members havs
the opportunity to ascertain whether any department hae
spent more money on objects other than those for which
Parliament granted it.

Butin practice it is extremely difficult for Parliament to
enforce ministerial responsibility. The main reason for this is
“the emphasis that has been given to party solidarity and party
discipline. However, the role of the opposition in bringing
up matters concerning mal-administration in government
departments is well recognised in Britain. But political
realities in Malaysia dictate a kind of democracy and a style
of politics that is very different from the British experience.
Although the democratic process has been accepted, it
has been accepted only with some modifications. In fact it
is gcncralh believed that the conccpts and precepts of a

di y are irrel to  Malaysia’s
needs and lhus (o mimic (hc democracy of Wc:lmmsler in
1957 without the ic and social f¢

is to court self-destruction. In particular there appears to be a
consensus in the community for a strong government to
maintain political stability and to bring about national unity
through correcting the cconomic imblance among the varicus
races it the country....Thus democratic values appear to be
less nmponnm lhun olher vnlucs such as polmml stability
and P *. (M. Puth )

1V.  Special Powers Against Subversion and Emergency
Powers.

The above powers are contained in three articles 149,
15) and 151, which are included in [Part XI of the
Constitution, Article 149 says: If an Act of Parliament
-recites that action has been taken or threatened by any
substantial body of persons (a) to cause a substantial number
of citizens to fear organised violence against persons or

4. Suffian et al. op cir, pp. 123-25,
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property ; or (b)to excite disaffection against the Supreme
Head or any Government in the Federation ; or () to
promote feelings of ill-will and hostility between different
races or other classes of the population likely to cause
violence ; or (d) which is prejudicial to the security of the
Federation or any part thercof, any provision of that law
designed to stop or prevent that action is vital notwithstanding
that it is inconsistent with any of the provisions of
articles S, 9 or 10 or would apart from this article be
outside the legislative power of Parliament ; article 79
would not apply to a Bill for such an Act or any amendment
to such a Bill. A law containing such a recital, if not
soomer repealed, ceases to have effect if resolutions are
passed by both Houses of Parliament annulling such law,
but  without prejudice to  anything previously done by
virtue thereof or to the power of Parliament to make a
new law under this article.

Article 150 cnables the Government to exercise a wide-
Tange of extraordinary executive and legislative powers.
The main features of the provisions are : (1) A proclamation
of emergency is an essential pre-requisite  before the special
powers under the provisions can be exercised, The formal
proclamation is issued by the Supreme Head, but he acts on
the advice of the Cabinet, so it is the Government which
proclaims the emerghncy. (2) When such a proclamation
isin eflcct, emergency legislation becomes valid, even if
inconsistent with any provision of the Constitution. (3)
The executive is permitted to legislate through emergency
ordinances when Parliament is not sitting and pending the
sitting of both Houses of Parliament. (4) The Federal
executive’s authority extends to State matters and it is
empowered to give directions to State Governments or officers
and authorities thereof. (5) It would appear that while
a proclamation is in efiect, Parliament can legislate on any
matter whether outside or within the Federal List.

Article 151 purports to apply ‘Where any law or ordinance-
made or promulgated in pursuance of this Part provides.

T
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for preventive  detention’, but does not state that
preventive detention outside Part XI is prohibited. Morever,
item 3 (c) of the Federal List seems to suggest there is a
general power to legislate on ‘internal ‘security’, including
preventive detention, restriction of residence. It could be
argued that preventive detention is inherently inconsisleng
with article 5 and therefore can only be saved by article
149 or article 150 but this is a slender argument because
P! ive d can be with some of the
rights in article 5 (S. Jayakumar).!

The powers to legislate against subversion in article 149
and to legislate during a proclamation of emergency in
article 150 are similar in substance, the significant difference
is procedural.  Article 149 expands the power of Parliament.
butnot that of the exccutive : whereas article 150 invests
the Supreme Head with the authority to proclaim the
emergency and with legislative power to act under the
proclamation unless and until Parliament is sitting. “The
significant substantive difference between articles 149 and
150 is that the latter specifically exempts from the reach of
emergency legislation matters of Muslim law or custom of
the Malays, matters of native law or custom ina Borneo
State, and matters relating to religion, citizenship, and
language. Article 149 does not so limit legislation against
subversion.

‘Since both articles 149 and 150 can, when invoked,

ly suspend all fund liberties, with the exception
of those noted in article 150, it follows that the protections
of article 151, all of which are procedural, become of utmost
importance to the citizen adversely affected by being caught
within the sweep of one of those articles. The most cursory
reading of articles 149 and 150 reveals that the Constitution
meant to invest Parliament with the broadest substantive
power to meet the threat of subversion and other emergencies ;

1. Suffian et al, op cif.. pp. 332-33 and 349.
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and the courts have interpreted those provisions favouring’
the power exercised.” (R.H. Hickling.)!

Emergency in 1969. Malaysia was engulfed in the worst
racial rioting by the communal holocaust of 13 May 1969.
Tun Dr. Ismail, who had just been brought into the new
cabinet as the Minister of Home Affairs at the insistence of
UMNO extremists even remarked : “Democracy is dead in
this country”. The 1 hol tre dously
boosted the position of the extremists and brought them the
backing of a large part of theranks and file of the UMNO.
Under their presssure the Government over-reacted to the crisis.
On 14 May, the Supreme Head of State issued a proclamation
of emergency and on the following day a National Operations
Council (NOC) was set up with Tun Razak as the Director
of Operations. Tun Abdul Razak, the Prime Minister, was
relegated to the position of a figure-head and his cabinet was
merely to advise the NOC. The Council began taking drastic
action. Parliamentary government was suspended and elec-
tions in East Malaysia were postponed for an indefinite period.
Political meetings and all political party publications were
banned and strict censorship was imposed. All this was
done primarily to ensure that the NOC could effect the
necessary fundamental changes in the constitutional-political
framework, and lay the foundation of Malay rule without
having to worry about the response of the pzople.®

The Government decided to ‘entrench’ certain provisions
of the Constitution and remove them from future political
debate. These related to the prerogatives of the Malay Rulers,
the official status of the Malay language, the responsibility of
the Supreme Head to safeguard the special position of the
Malays and their privileges in land, civil service, scholarships
and licenses. Departing from its earlier practice of avoiding
public discussions on communal issues, the government sct
up a new agency—a Department of National Unity—to devise
public policies and programmes for improving inter-communal

1. Ibid,p 35
2 RK Vasil, Ethnic Politics in Malaysia, pp 183-88
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relations. Tt also activated a National Consultative Council
made up of 66 representatives of political, legal, economic
and other organisations to search for improved patterns of
inter-communal accommodation.

V. The Constitutional Position of Yang di-Pertuan Agong
(Supreme Head) : L

Although the Yang di-Pertuan Agong isa consti-
tutional monarch, bound by the Constitution to act
at all times on the advice of the Cabinet, yet he
cannot be removed by the Cabinet or even by the
Malaysian Parliament itself. In this respect, his position
is stronger than that of the President of India, who
can be impeached, but not as strongas that of the English
Monarch, who cannot be removed at all, while the Yang
di-Pertuan Agong may be removed from office by the
Conference of Rulers. This may be-eflected at any time
and for any reason and the decision cannot be questioned,
because the Constirution provides that the members of the
Conference of Rulers may act in their discretion in effecting
the removal from office of the Yang di-Pertuan Agong. All
that is required is that a resolution of the Conference of
Rulers to remove the Yang di-Pertuan Agong must have the
support of &t least five of the nine Rulers. Article 32 (1)
states that Yang di-Pertuan Agong ‘shall not be liable to any
proceedings whatsoever in any court’. Disabilities attached
to his office are found in article 34. During any pzriod
that a Ruler holds the office of the Yang di-Pertuan Agong.
he is not permitted to exercise his functions as Ruler of the
State except those of Head of the Islamic religion. Heis
allowed, however, to exercise as Ruler of his State any power
vested in him to amend the Constitution of his State.

As a ituti h in ising his fi
under the Constitution or federal law, he must act with the
advice of the Cabinet or of a minister under the general
authority of the Cabinet. There are some functions which
he exercises in his discretion, three of these are specifically
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mentioned in article 40 (2). There are other functions which
he excraises after consultation with or on the recommendation
of some person or body of persons other than the Cabinet,
but for the exercise of a vast majority of functions the Yang
di-Pertuan Agong must act as a  constitutional monarch
and seek the advice of his Cabinet. He appoints the Cabinet,
whicn advises him in the exercise of his functions and he
is entitled to receive any information concerning the govern-
ment Which is available to the Cabinet. When the Conference
of Rulers deliberaies on matters of national policy he must
beaccompanied by the Prime Minister and the deliberations
are among the functions  exercised by the Yang di-Pertuan
Agong 1n accordance with the advice of the Cabinet.

In Relation to Parliament.  Although the Yang di-Pertuan
Agong is one of the constituent parts of Parliament, there
are certain functions which he performs in relation to
Parliament as a wholz and in relation to the Houses separa-
tely. He can summon, prorogue, or dissolve Parliament.
He may address cither House or both Houses Jjointly. He also
appoints 32 Senators, although their choice is not left to his
‘ fres discretion. Article 43(2) indicates that the Senators shall

be persons who in the opinion of the Yang di-Pertuan Agong
have rendered distinguished public service or have achieved,
distinction in the professions, commerce, industry, etc.
H: can remove a disqualification for membership of either
House. which might have been incurred because of an election
offence or because of a conviction for any other offence.
He also appoints the clerk to the Senate as well as the clerk
to the House of Representatives.

In Relation io the Judiciary. Acting on the advice of
the Prime Muinister and afier consulting the Conference of
Rulers, the Yang di-Pertuan Agong appoints * (i) Lord
President of the Faderal Court, (ii) Chief Justices of the
High Courts, ané uiiz) er judges of thess courts. Acting
on the advice of the Lord President, he may also appoint
for such purposes and for such period of time as he may
specify any person who has held high judicial office in

= v
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Malaysia to be an additional judge of the Federal Court.
By a recent amendment in 1976 for the dispatch of business of
the High Court in Malaya, acting on the advice of the Lord
President, he may by order appoint to be judicial commis-
sioner for such period or such purposes as may be specified
in the order any person qualified for appointment as a judge
of a High Court. The person so appointed is given power
to perform such functions of a judge of the High Court in
Malaya as appear to him to require to be performed. When
a judge of one High Court is being transferred to another
High Court, the Yang di-Pertuan Agong can make the
transfer on the recommendation of the Lord President, after
consuting the Chief Justices of the two High Courts. He can
also extend the tenure of office of a judge of the Federal Court
beyond the age of 65 years, but for not more than 6 months
beyond that age. He is entitled to refer to the Federal
Court for its opinion any question as to the effect of any
provision of the Constitution and the Federal Court must
pronounce in open court its opinion on any question so
referred to it.  Finally, he is authorised to determine at what
place in the Borneo States the High Court will have its
principal registry, and he also has the authority to appoint
a judicial commissioner for the dispatch of business of the
High Court in Borneo.

In Relation to the Special Position of the Malays. Article
153 (1) of the Constitution states that it is the responsibility
of the Yang di-Pertuan Agong to safe-guard the special
position of the Malays and the legitimate interests of other
communities in accordance with the provisions of the said
article. He is also required to ensure that a reasonable
proportion of any permits or licenses which may be required
by federal law for the operation of any trade or business
is issued to Malays.

One commentator described the office of the Yang di-
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Pertuan  Agong as “the essential one of the Malaysian:
constitution, without which all others become meaningless;”
and another has said : “the position of the Yang di-Pertuan’
Agong has emerged as one of the strong cohesive forces in
the federal structure.””  His functions in relation to the
religion of Islam and the special position of the Malays have
increased but only as a constitutional ruler acting on advice
(F.A. Trindade).?

1 Suffian et al, op cit, pp 106-23,
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1. Composition

Introduction. From 1955 to 1959 the Council had an
elected majority, 52 out of its 98 members having been
clected at the general clection of 1955. Even after the
attainment of independence in 1957, the system was not
changed. Between 1957 and 1959, it had about 50 per cent
of non-elected members. In 1959 the legislature assumed
its present form with two chambers named, respectively,
the House of Representatives and the Senate. Now the
Parliament consits of the Yang di-Pertuan Agong, the Dewan
Negara (Senate) and the Dewan Ra'ayat (House of Represen-
tatives). The three institutions acting together enact laws.
Although a constituent part of Parliament the Yang di-Pertuan
Agong does not sit in Parliament. He may prorogue or
dissolve Parliament, i.c. the House of Representatives unless
sooner dissolved, Parliament continues for five years from
the date of its first meeting, and at the end of the five years
period it is automatically dissolved. Whenever Parliament
is dissolved, a general election has to be held within 60 days in
the States of Malaya and 90 days in Sabah and Sarawak.
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The Dewan Negara (The Senate). Itisa reasonably small
body of 58 members, 26 of whom are chosen by indirect
¢lection from the States, and the other 32 are appointed by
the Yang di-Pertuan Agong on the advice of the Cabinet.
According to the Constitution, the appointed members should
be persons who have rendered distinguished public service or
have achieved distinction in the professions, commerce,
agriculture, cultural activities, or social service, or are
representative of racial minorities, or are capable of represen-
ting the interests of orang asli. The Federal Capital Territory
is not represented, because it does not have a legislature of
its own and it is the direct responsibility of the Federal
Government and not of the States,

‘By not having direct elections to the Senate and by keep-
ing the power of appointment in the hands of the Cabinet, the
party in power by appointing only supporters of the Govern-
ment can ensure that bills introduced by the Government will
have a smooth passage in the Senate. Itis some sort of pat-
ronage system....If we were to have a referendum today on the
question of whether Senators should be clected or appointed,
99.9 per cent of the clectorate would vote for an election, be-
cause they want to see democracy at work. But since politici-
ans decide for the masses on many important political issues,
the masses virtually have no say atall. Taey have to follow
what the politicians have said and what they have to say.'—
(Nik Abdul Bashid.)! The normal term of office for senators
is 6 years.

The Dewan Ra'ayat (The House of Representatives). It is a
democratic chamber elected by the people directly on the basis
of adult suffrage. Its size is based on population. With a popu-
lation of 6.6 milion in 1969, the first Parliament of 1959 had
104 members, one member representing about 64,000 people.

1. Suffian et al, The Constitution of Malaysia : Its Developmens
195777, pp. 139-40.
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In the Second Parliament of 1964, the number of members was-
increased to 159, as a result of the formation of Malaysia,
whereby Sabah, Sarawak and Singapore were represented in
the Parliament. In the 1969 election, the number was reduced
to 144 after the ion of Si from M. ia. It was
again increased to 154 in the Fourth Parliament following
the 1974 general election.  State-wise distribution of seats is
given below :

State No. of Seats State No. of Seats
Johore 16 Penang 9
Kedah 13 Sabah 16
Kelantan 12 Sarawak 24
Negri Sembilan 6 Treogganu Z
Pahang 8 Federal Territory 5
Perlis 2
Total 154

Some constituencies have as few as 13,345 voters, while
others have as many as $8,261 voters. Originally, it was inten-
ded that there should be a rural bias in the proportion cf [:2
in favour of rural constituencies. But for political and other
reasons, Parliament in 1974 adopted a new scheme, according
to which constituencies were to be determined by the House
itself on the recommendation of the Election Commission. As
a result, some states were allocated fewer and some more seats.
than the previous Parliament. *However, in spite of the redis-
tribution of seats in the 1974 elections, the numbers of seats.
are not proportionate to the relative populations of the count-
ry; they resulted from hard political bargaining preceding the
formation of the Federation and taking into account, inter alia
the large land area of the Bornco States. Further, the popula-
tion of a State is not the sole factor in determining ‘the-
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number of seats for each state, because other factors must be
taken into account, such as the number of voters on the electo-
ral roll, the ngc dmnhuuun of the population, cmzcnshrp
factors, bl in rural consti the
rate of development in rhc State, mobility of the rural popul-
ation to urban areas...."

Qualifications for Membership and Disqualificatians. The
Constitution provides a minimum age of 30 years for member-
ship of the Upper House and 21 years for membership of the
Lower House. Other qualifications are the same fnr both
Houses, namely citi hip of the Federati in
Malaysia and absence of any disqualification. Disqualiﬁculions
are the same for membership in both Houses and are laid
down in article 48. Subject to this article, a person is disqua-
fied for being a member of either House (Majlis) of Parliament
if 2 a) he is and has been found or declared to be of unsound
mind; or (b) he is an undischarged bankrupt; or (c) he holds
office of profit; or having been nominated for election to either
House of Parliament or to the Legislative Assembly of a State,
or having ac’ed as election agent to a person so nominated, he
has failed to lodge any return of clection expenses required by
law within the time and in the manner so required ; or (d) he
has been convicted of an offence by a court of law in the fede-
ration and sentenced to imprisonment for a term of not less
than one year or to a fine not less than two thousand dollars
and has not received a free pardon ; or (e¢) he has voluntarily
acquired ci ip of, or d rights of citi ipina
foreign country or has made a declaration of allegianceto a
foreign country. Federal law may impose, for such periods as
may be specified thereby, disqualification for membership of
cither House of Parliament on persons committing offences in
connection with elections; and any person who has been con-
victed of such an offence or has in proceedings relating to an
election been proved guilty of an act constituting such an off-
ence, shall be disqualified accordingly for the period so
specified.
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A person cannot at the same time be a member of both
*Houses of Parliament, nor be elected to the House of Repre-
sentatives for more than one constituency or to the Senate for
more than one State, nor be both an elected and an appointed
memher of the Senate. If a member of either House of Parlia-
ment becomes disqualified for membership of that House his
seat become vacant. If a person disqualified for being a mé.xi-
mer of the House of Representatives is elected to that House
orifa person disqualified for being a member of the Senate
is elected or appointed to the Senate, or ifan clection or ap-
pomtment to either House is contrary to article 49, the election
or appointment is void." But in the absence of residential qua-
lification cither in the Constitution or in the clection rules,
concurrent membership in either House of Parliament and a
State Legislative Assembiy is not forbidden and is, in fact,
common. In 1978, the Chief Ministers of three States, besides
being members of their State Legislative Assemblies, were
concurrently members of the federal Parliament.

Although residential quali i in the i is not
governed by the Constitution, custom and usage play a great
partin the election. With the exception of the 1959 and 1964
general elections, the elcctions of 1969 and 1974 saw a dividing
line between ‘locals’ and outsiders. The two later elections
rejected ‘outsiders’ in the presence of the locals or natives of
that Slate. Since the sessions of the Federal Parliament and
of the State Legislative Assemblies, especially the budget ses-
sion, are held almost simultaneously, and the House of Repre-
sentatives normally has a long session of about forty days to-
wards the end of the year, as a result of dual membership,
absence in one legislature or another is bound to occur. Fur-
ther, in a democratic country, memtership of the State Legis-
lative Assemblies should be spread over as many aspiring
members of a political party as possible. A member of any
House may resign his seat. The Constitution also provides that
if-a member of cither House is absent without leave of the

1. Articles 4950,
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House from every sitting of that House for a period of six
months, the House may declare his seat vacant.

1I. Organisation of Parliament

Sessions, efe. The Yang di-Partuan Agong (Supreme Head of
State) from time to time summons Parliament and is required
not to allow 6 months to clapse between the last sitting in one
session and the date appointed for its first meeting in the
next session. Parliament generally meets for about a week
at a time, except for a longer meeting to consider the budget,
and then adjourns. The Parliament sits for about 50.60
days in a year. The Yang di-Pertuan Agong may prorogue
or dissolve Parliament; and Parliament (the House of Repres-
entatives) unless sooner dissolved continues for § years from
the date of its first meeting and then stands dissolved. When-
ever Parliament is dissolved a general election is held within
6C days from the date of the dissolution and Parliament is
summoncd to meet on a date not later than 90 days from that
date.

Presiding Officers. The Senate from time to time chooses one
of its members to be Yang di-Partuan Dewan Negar (President
of the Senate) and one to be deputy president of the Senate. It
can transact no business while the office of President is vacant
other than the clection of a President. A member holding
office as President or Deputy President ceases to hold his office
on the expiry of the term ror which he was clected or ap-
pointed a member or on otherwise ceasing to be a member
of the Senate and may at any time resign his office.
During any absence of the President from any sitting the
Deputy President or, if he also is absent, such other mem-
ber as may be determired by the rules of precedure of the
Senate, acts as President. If 2 member of the Legislative Assem-
bly of a State is chosen to be President he has to resign from
the Assembly before exercising the functions of his office.

The House of Representatives also from time to time choo-
ses one of its members 1o be Yang di-Pertuan Dewan Ra’ayat
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(Speaker) and one to be Deputy Speaker. It can transact no
business while the office of Speaker is vacant other than the
election of a Speaker. A member holding office as Speaker or
Deputy Speaker vacates his office on ceasing to be a member
of the House and may at any time resign his office.’ During
any absence of the Speaker from a sitting of the House, of
Representatives the Deputy Speaker, or, if he also is absent,
such other member as may be determined by the rules of pro-
cedure of the House, acts as Speaker. If 2 member of the Legi-
slative Assembly of a State is chosen to be Speaker he has to
resign from the Assembly before exercising the functions of his
office. Parliament by law provides for the remuneration
of the President and Deputy President of the Senate and the
Speaker and Deputy of the House of Representatives, and
the rumuneration so provided for the President of the
Senate and the Speaker of the House of Representatives is
charged on the Consolidated Fund.?

Participation in Meetings. Every member of either House
of Parliament before taking his seat takes and subscribes
before the person presiding in the House an cath in the
form set out in the 6th schedule, but a member may

1. Formerly the Speaker used to be a member of the House, but as a
result of amendment of the Constitution in 1964 even a non clected
member may be chosen as Speaker. The first such Speaker was.
chosen in November 1964. In presiding, the speaker applies the
Standing Orders of the House, drawn up by the Commiltee on
Standing Orders and approved by the House. But the Speaker has
some “‘residuary powers'" over matters not covered by the Standing
Orders, His decisions are final, as there is no appeal against them,
The Speaker and Deputy Speaker are elected by the House: but they
are elected with the support of tbe ruling party. In pract ce they do
not azt wholly —R.S. Milae, and Polities
in Malaysia, p. 116,

2. Articles 558,
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before taking that oath take part in the clection of a President
of the Senate or Speaker of the House of Represenatives.
1f a member has not taken his seat within 3 months from
the date on which the House first sits after his election or
such further time as the House may allow, his seat becomes

vacant.

The Yang di-Pertuan Ageng may address either House
of Parliament or both Houses jointly. In addition to his
rights as a member of one of the Houses of Parlizment
every member of the Cabinet has the right to take part in the
procecdings of the other House. Either House of Parliament
may appoint as a member of any of its committees the
Attorney-General or any member of the Cabinet not
a member of that House. But any person, who is not a
member of a House, is not authorised to vote in the House
or any of its commitlees. In this context member of the
Cabinet includes an  Assistant Minister.t

Regulation of Procedure and Voting. Subject to the provi-
sions of the Constitution and of federal law, each House of
Parliament can regulate its own procedure. Each Houte may
act notwithstanding any vacancy in its membership; and the
presence or participation of any person not entitled to that
does not invalidate any proceedings. Subject to articles 89 (1)
and 159 (3) and 1o sections 10 and 11 of the 13th Schedule,
cach House if not unanimous takes its decision by a simple
majority of members voting; and the person presiding casts his
yote whenever necessary to avoid an equality Of votes, but can
not vote in any other case. In regulating its procedure each
House may provide, as respecis any decision relating
toits proceedings, that it shall not be made except by a
specified majority or by a specified number of votes. Members
absent from a House are not to vote.

1. Arficles 59-61,
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Privileges and Remuneration. The validity of any proceed-
ings in either House of Parliament or any committee thereof
can not be questioned in any court. No person is liable to
any proccedings in any Court in respect of anything said
or any vole given by him when taking part in any proceeding
of either Housc of Parliament or any committec thercof.
Further, no person is liable to any proceedings in any court
in respect of anything published by or under the authority
of either House of Parliament. Parliament by law provides
for the remuneration of members of each House.!

Clerks of the Houses. There is a Clerk to the Senate and
aclerk to the House of Representatives. The Clerk to the
Senate and the Clerk to the House of Representatives are
appointed by the Yang di-Pertuan Agong and, subject to
the following clause cach holds office until he attains the
age of 60 years or such other age as Parliament may
by law provide, unless he sooner resigns his  office.
The Clerk to the House of Representatives may be
removed from office on the like grounds and in the like
manner as a judge of the Federal Court, except in the case of
a representation made by the President of the Senate or, as
the case may be, the Speaker of the House of Representatives.
Except as otherwise ecxpressly provided by this article the
qualifications for appointment and conditions of service of
the Clerk to the Senate and the Clerk to the House of Repre-
sentatives, and of members of the Staff of the Houses of
Parliament, may be regulated by federal law. The Clerk to
the Senate, the Clerk to the House of Representatives, and
members of the Staff of Parliament are disqualified for being
members of either House of Parliament or the Legislative
Assembly of any State.?

Committee System. A bill after introduction is first
conidered by the whole House, before being referred to a

1. Articles 59-64.
2. Article 65.

/
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committee. But usually there are no select committees in the
Parliament of Malaysia. The normal practice is for the
House of Representatives to use the Committee of the whole
House for the committee stage of bills. After the Second
Reading, the House itself (sitting in committee) considers the
details and when the bill has been reported out of committee
there is a Short Third Reading. One bill was referred to a
Select Committee in 1960 and another in 1965. ‘It could be
argued that the failure to use Select Committees was simply
a reflection of the fact that the House Was a new institution
and Malaysia a small country, and that the legislative process
had not yet become sufficiently  specialised for  Select
Committees to be part of the normal legislative procedure,
The more cynical would point to the silence of many Govern-
ment back-benchers in the House and would Boon to say that
the whole House was, in effect a ““Select Committee” in which
a limited number of members actually participated, while the
Test were merely onlookers."

Although little use has been made of committees (other than
committees of the Whole House) for purposes of legislation
there are Select Commitees, inted at the beginning of
cvery session, but they perform other functions. The chief
of these are : the Committee of Selection, the Standing Orders
Commlttee, the Public Accounts Committee and the Commi-
ttee on Privileges. The Speaker is the chairman of the
Committee of Selection, which chooses members for other
committees. The Public Accounts  Committee works closely
in conjunction with the Auditor-General; and it is charged
with examining the accounts of the Federation ard the
appropriation of the sums granted by Parliament to meet the

House or of its members are referred to the Committee on
Privileges; and cach House can punish for a breach of
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privilege.?
11, Parliament Procedure

This may broadly be divided into Legislative Procedure
and Financial Procedure. The same are being described here.

LEGISLATIVE PROCEDURE

The legislative (as well as financial) procedure, as has been
prescribed by the Constitution and Standing Orders, is very
much similar to that followed in the British and Indian Parl-
iaments. Bills are divided into ordinary bills and money bills ;
ordinary bills are mostly introduced by the Government, SO
they are official bills. Besides, there are private members bills
(introduced by private members) and there are also private
bills, dealing with particular government agency, locality or
section of people. A bill (other than a money bill) has to pass
through several stages. introduction, first reading (formal),
second reading (di: ion of details), refe to a C i
(usually Corrmittee of the Whole House), report stage and
third reading.

Ordinary Bill. Subject to article 67 (dealing with Money
Bills) a Bill may originate in cither House. When a Bill has
been passed by the House in which it originated it is sent to
the other House ; and it is presented to the Yang di-Pertuan
Agong for his assent when it has been passed by the other
House and agreement has been reached between the two
Houses or to be so presented under article 68. The Yang di-
Pertuan Agong signifies his assent to a Bill by causing the
public seal to be fixed thereto, and after assenting to a Bill he
causes it to be published as a law. ‘A Bill becomes law on be-
ing assented to by the Yang di-Pertuan Agong, but no law can
come into force uatil it has bzen published, without prejudice,

‘however, to the power of Parliament to. postpone the operation

1. RS. Miloe, op.cit., p. 119.
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of any law or to make laws with retrospective effect. Nothing
in this article or ijn article 68 can invalidate any law confirm-

When a Bill, which is not a Money Bill, is passed by the
House of Representatives and, having been sent to the Senate
at least one month before the end of the session, is not passed

the following session (whether of the same Parliament or not).
but not earlier than one year after it was first passed by the
House of Representatives the same Bill, with no other altera-
tions, is passed again hy the House of Repersentatives and sent
to the Senate at least one month before the end of the session
and is not passed by the Senate or s passed by the Senate
with amendments 1o which the House of Representatives
does not agree, the Rill, unless the House of Representatives
Otherwise directs, is to be presented to the Yang di-Pertuan
Agong for his assent with such amendments, if any, as may
have been agreed to by both the Houses.

Tne alterations referred to above are alterations certified
by the Speaker of the Representatives to be Decessary owing
1o the time which has clapsed since the bill was passed in the
carlier session or to represent amendments made in that sess-
ion by the Senate. When a Bill is re-presented to the Yang di-
Pertuan Agong in pursuance of this article it has to bear g
Certificate of the Speaker that provisions of this article have
been complied with, and that certificate is to be conclusive
for all puiposes and can not be questioned in any court.
This article does not apply to any Bill for making any

di to the Constitution other than an amendment
excepted from the provisions of article 156 (3).2
1. Article 66.
2. Article 68.
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Money Bill. A Money Bill tsa Bill which contains, in the
opinion of the Speaker of the House of Representatives, only
provisions dealing with all or any of the following matters
mentioned in article 67(1) or the regulation of any tax, and (b)
any matter incidental to those matters or any of them (mentio-
ned in article 67) is certified by the Speaker as a Money Bill.

Article 67 lays down as follows: A Bill or amendment
making provision (whether directly or indirectly) for (a) impos-
ing or increasing any tax or abolishing or reducing any exis-
ing tax ; (b) the borrowing of money or the giving of any
guarantee by the Federation ; (c) the custody of the Consoli-
dated Fund (C F) ; (d) the payment of moneys into the CFor
the payment, issue or withdrawal from the C F ; (¢) the com-
pounding or remission of any debt; (f) the assignment of a tax
or fee on the making of a grant to any State; (g) the receipt of
moneys on account of the C F or the audit of accounts of the
Federation...and a Bill making any such provision cannot be
introduced in the Senate.

When a Money Bill is passed by the House of Representa-
tives and, having been sent to the Senate at least 1 month be-
fore the end of the session, is not passed by the Senate without
amendment within a month it is to be presented to the Yang
di-Pertuan Agong for his assent unless the House of Represen-
tatives otherwise directs.’

FINANCIAL PROCEDURE AND RELATED PROVISIONS

The Consolidated Fund. No tax or rate can be levied by or
for the purposes of the Federation except by or under the au-
thority of federal law. All revenues and moneys howsoever
raised or received are paid into the Federal CF (similarly
there are State C Fs). In addition to any grant or other
moneys so charged by any other article or federal law, the
following are charged on the CF : (a) all pensions, compensa-
tion for loss of office and gratuities for which the Federation is

1. Article 68.
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liable; (b) all debt charges, interest and sinking fund charges,
the repayment of debt, etc; and (c) any moneys required to
satisfy any judgment, decision or award against the Federation
by any court or tribunal,

Annual Financial Statement. The Yang di-Pertuan Agong, in
respect of a financial year causes to be laid before the House
of Representatives a statement of the estimated receipts
and  expenditure  of the Federation  for  the year
and unless  Parliament in respect of any year other-
wise provides, that statement has to be laid  before the
commencement  of the year. It is also provided that
there nuay be separate statements of receipts and expenditure.
The statement of expenditure must show separately : (a) the
sums required to meet expenditure charged on the CF; and
total sums required to meet the heads of other expenditure
' proposed to be met from the CF. The statement (of receipts
. and expenditure) has also to show, so far as Ppracticable, the

asscts and liabilities of the Federation at the end of the last

) completed financial year.}
Supply Bill. The heads of expenditure to be met from the
CF but not charged thereon are to be included ina Bill,
% . known as Supply Bill, which provides for the issue from the
CF of the sums necessary to meet thaf expenditure and the
appropriation of those sums for the purposes specified therein.

Supplementary Estimates, Ifin respect of any financial year
itis found (a)that the amount appropriated by the Supply Act
for any purpose is insufficient, or that 4 need has arisen for
expenditure for a purpose for which no amount has been
appropriated by the Supply Act ; or (b) that any moneys have
been expended for Any purpose in cxcess of the amount appro-
priated for that purpose a supplementary estimate showing the
sums  required or spent is to be laid before the House of Re-
Presentatives and the heads of any such expenditure are to be
included in a Supply Bill.

Parliament’s Further Authority in this Respect. Parliament
has power in respect of any financial year :(a) before the pass-
ing of the Supply Bill to authorise by law expenditure for part

- Articles 96.9.
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of the year ; (b) to authorise by law expenditure for the whole
or part of the year otherwise than in accordance with the fore-
going procedure (articles 99-101), if owing to the magnitude
or indefinite character of any service or to circumstances of
any unusual urgency it appears to Parliament to be desirable
to do so.}

Auditor-General. There is an Auditor-General (A G); who
is appointed by the Yang di-Pertuan Agong on the advice of
the Prime Minister and after consultation with the Conference
of Rulers. A person who has held the office of A G is eligible
for re-appointment but is not cligible for any other appoint-
ment in the service of the Federation as well as of any State.
The A G may at any time resign his office but cannot be
removed from office except on the like grounds and in the like
nanner as a judge of the Federal Court. Parliament by law
provides for remuneration to the A G and the remuneration so
provided is ‘charged on the C F. The remuneration and
other terms of office of the A G cannot be altered to his
disad ge after his appoi The terms and conditions
of this office arc determined, subject to the provisions of
federal law, by the Yang di-Pertuan Agong. The A G has to
submit his reports to the Yang di-Pertuan Agong, who causes
them to be laid before the House of Representatives.®

The National Finance Council (N FC). The Constitution
provides for N F C, which consists of the Prime Minister, such
other Ministers as the P M may designate and one representa-
tive from cach of the States appointed by the Ruler or
Governor. The N FC is summoned to meet by the P M as of-
ten as he considers necessary and whenever the representatives
of three or more States demand a meeting, but at least one
meeting in a year is compulsory. At any meeting of the N F C
the P M may be represented by another Minister of the
Federation, or if the PM is not present, the Minister represen-
ting him presides over the meeting. It is the duty of the Federal

1. Article 100.04
2. Articles 105-07
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Government to consult the NFCin respect of : (a) the making
of grants by the Federation to the States 3 (b) the assignment
to the States of the whole or any portion of the proceeds of
any federal tax or fee ; (c) the annual loan requirements of the
Federation and the States ; (d) the making of loans to any
of the States: (¢) the making of development plans; and (f) any
other matter in respect of which the Constitution or federal
law makes provision for consultation. The Federal Government
may also consult the N F C in respect of any other matter,
whether or not it involyes questions of finance.!

Federal Grants. The Federation is required to make to cach
State in respect of each financial year : a) a capitation grant ;
and b) a grant for the maintenance of State roads, known as
State road grant ; Parliament may by law vary the rates of
capitation grant (provisions given in Part I of the Tenth
Schedule). Parliament may by law also make grants for speci-
fic purposes to any of the States on such terms and conditions
as may be provided in such law. The amounts required for
making the preceding grants are to be charged on the C F.?

Comments. The provision for an annual financial state-
ment is similar to the one found in the British and Indian
Parliaments. The Constitution of Malysia permits statements
for receipts and expenditure to be laid before the House of
Representatives. The Supply Bill in Malaysia is akin to the
Appropriation Bill in India. But in Malaysia, there is no
provision for a separate Finance Bill which includes taxation
proposals of the Government as in India. 1t is implicit as well
as apparent that the Supply Act serves the purposes of both
the appropriation Act and the Finance Act. The Supply Bil)
is considered, as in the British Parliament, in the Committee
of Supply, which is a committee of the Whole House. Since
there is no separate bill for taxation proposals, there is
0o necessity fora Ways and Means Committee, as the onc

1. Articie 108,
2. Article 109.
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exists in British Parliament. The National Finance Council
isa permanent body ished by the ituti It
pecforms many of the functions of the Finance Commissions
in India, which are appointed from time to time. A commen-
dable feature of N F C is that it includes representatives of all
the States. Moreover, the authority for making grants to the
States is vested in the Parliament and not in the Government.
The provisions with regard to the establishment of the Conso-
lidated Fund charges on the C F, supplementary Supply Act
and the Auditor-General are also on the lines of Britain and

India.

1V. Functions of Parliament.

Legislation. The primary function of Farliament is to
legislate. As a matter of fact like any other legislature its most
important function is legislation. But we have to bear in mind
that Malaysian Parliament is the national legislature under a
federal Constitution, which makes a division of powers bet-
ween it and the State Legislatures. With the exception of
articles 2, 38, 70, 71, 153 and 181, Parliament has sovereign
power to legislate ; but it can legislate only within the limits.
of its own spheres, namely the Federal and Concurrent Lists,
and only in some cases even in the State List. The authority
of Parliament to Legislate even in its sphere is not absolute,
as it is subject to the judicial review by the federal courts.
The division of legislative powers is given in Section 111 of”
Chapter 3 under the heading ‘Legislative Relationship between
the Federation and the States’, The Parliament passes 20-30
bills every year. Most of the bills are official or government
bills and a few are private members' bills. Nowhere in the
Constitution is it stated that Parliament can delegate its
legislative powers to another body, but in exercising its
authority, Parliament does often delegate its authority to
another body. The Yang is emp d, during an
to promulgafe ordinances having the force of law in accor—
dance with article 150.
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Control over Finance. Parliament alone has power to levy
any taxes or rates, to increase or decrease any existing tax, to
make grants to the States, to pass legislation regarding the
Temuneration to be paid to MPs and high officials. The
principle on which patliamentary control of finance is based
is the doctrine that Parliament is the custodian of the public
purse.  This function is very important, as it enables
Parliament to exercise a large measure of control over the
executive, through discussion during the budget debate. The
mamS:rs of Parliament, particularly those beloging to the
opposition, during ths budget dbate, take the opportunity to
discuss not only the financial msasures of the Government,
but also its policies and its administrative machinery. The
budget debate has always been lively, for members take the
opportunity to criticise the Government for its failings—acts
of omission and commission,

Control over the Executive. This is a very important func-
tion of the Parliament, particularly of its lower chamber—the
House of Representatives. The Constitution clearly lays down
that the Cabinet is responsible to Parliament, i. e. the House
of Representatives, The Cabinet is collectively responsible to
Parliament for its policies and programmes, Whenever it loses
the confidence or support of the majority in the House, it has
to resign and if an alternative cabinet, enjoying the support
of the majority cannot e formed, the Housc is dissolved and
a general election is held within 90 days at the most.

Parliament’s power of control over the exccutive includes
the powers to criticise the Government, supervise the adminis-
tration and influence the policies of the Government. Parlia-
mentary questions and deliberations over legislative measures
are important methods of exercising control over the executive.
Control over finance i. . passing of the budget or power of
the purse is another important method of exercising parlia-
menlary control over the executive. -
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Ventilation and Redress of Grievances. The Parliament allows
grievances to be ventilated and provides a forum in which
governmental policies are not only stated, but also criticised
and debated. The usual method for secking redress of grievan-
ces is that of putting i to mini: in Parli;
Normally 14 days’ notice is required for asking questions ;
when a member hands in questions he may obtain an oral
answer by marking them “Oral Reply”, but only 3 such ques-
tions can be asked on a single day. Even questions marked
in this way may be given written answers, if the Speaker so
directs. Supplementary questions may be asked by any member
immediately after the reply to the original question. Another
method for speaking about a grievances is to raise any matter
of administration "“for discussion” for which at Jeast 7 days’
notice is required. The motion is in the form “That this House
adjourns’.! This is called an adjournment motion.

Amending Power. The executive proposes amendments to
the Constitution and Parliament accepts, rejects or modifies
them. Article 159 empowers Parliament to amend the
Constitution from time to time. But there are certain
limitations to the amendment of articles 10 (4), 14-31, 38, 63
(4), 70, 71 (1), 72 (4), 152, 153, and 159 (5) in that these
articles cannot be amended without the consent of the Con-
ference of Rulers. During the past 20 years, Parliament has
amended the Constitution over twenty times, involving four-
teen articles-45, 46, 48, 50, 53, 54, 55, 56, 57, 61, 62, 63, 65,
and 67.

House-keeping Powers. The Constitution authorises
Parliament to enact the necessary laws to provide for its own
maintenance and to give each House the power to regulate
its own procedure. The House of Representatives has a
Standing Orders Committee, which proposes and prepares
drafts of new Standing Orders and makes suggestions regard-
ing medifications in the existing Standing Orders. The Senate

1. R.S. Milne, op. cit., pp. 12021,
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also has its own Standing Orders. In exercise of these house-
keeping powers, Parliament has passed several Acts of Parlia-
ment, viz., President of the Senate (Remuneration) Act 1960,
Speaker (Remunetation) Act 1960, Parliament Members®
(Remuneration) Act, 1960 etc.

Power to Punish for its Contempt. Both Houses of Parlia-
ment and their members have been granted certain privileges.
Their breaches, if any, are punishable by the Houses
concerned. Any person guilty of contempt of the House can
also be punished by the House. In this respect, the House acts
as a court.

Comments. The federal parliament is not a sovereign body
like the British Parliament. It has to work under a written
Constitution, which is federal in nature. It is bound by the
provisions of the Constitution ; it can legislate in respect of
itmes included in the Federal and Concurrent Lists and only
within a limited sphere in respeet of the items included in the
State List. Thus it resembles the Parliament of India. The
sphere of parliamentary legislation, on the whole, is quite
wide. Moreover, the Parliament possesses the usual powers—
of legislation, control over the executive, control over
finance, and the amending power.

‘The Parliament of Malaysia is modelled on the British
Parliament. The exccutive, the federal government, is respon-
sible to Parliameat and cannot survive without its support....
The Parliament of Malaysia, however, differs from the British
Parliament in one important respect. The British Parliament
is “supreme”, its actions cannot be challenged by a court or
by any other body. The Malaysian Parliament is not supreme
in this sense. It is bound by the Constitution, and it is possi-
ble that some of its actions might be found by a court to be
contrary to the Constitution and therefore invalid."!

If we compare the powers of the two Houses, we find
that the House of R ives, being a 1 elected

1. Tbid,, p. 114.
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House, has much greater powers than the Senate, In this
respect the Senata is very much similar to the Indian Rajya
Sabha. The House of Representatives has two important
powers which the S:nate (Dewan Negara) lacks ; these are :
first, its control over the executive and second, its control over
finance. But the Senate has been designed to fulfil a nimber
of purposes ¢ (i) It has been envisaged as a forum to which
| seasoned and experienced politicians and public men might

getan casy access.  Its value lies in talent, experience and
| knowledge. (i) It serves as a debating chamber to hold dig-
[ nificd dabates and it also acts as a revising chamber. (iii) It is
| designed to serve as a chamber where the States of the Federa-
tion are, 1o some extent, represented as States in keeping with
i the federal principle, and, therefore, it has been given some
| federal functions to discharge.

‘In practice, however, the Dewan Negara does not act as
@ champion of local interests, or as a battle-ground between
the Centre and the States. Even though the twenty-six mem-
bers are clected by the State Legislatures, the members of the
Dewan Negara vote, not at the dictate of the State concerned,
but according to their own views and party affiliation. There
is no provision in the Constitution requiring the members of
this House to vote as the instructed delegates of the State
Government or the Legislature concerned., They are not sub-
ject to any direct control of the State they seck to represent.
The Dewan Negara has thus emerged as a forum where prob-
lems are discussed and considered from a national rather than
a local plane—(Nik Abdul Rashid)l.

V. Concluding Observations

t and Opposi The relati ip between
the two is an important aspect of parliamentary democracy.
The true working of democracy is bound to suffer if the

1. Suffian et al, op. cit., pp. 138-39.
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opposition is weak and divided. Such is the case in Malaysia,
like India. In Malaysian Parliament the first thing to note is
that there is no single “Opposition™ with a recognised leader.
Early in 1963 the Opposition parties set up a common front in
order to cppose the formation of Malaysia in the form pro-
posed by the Government, but this arrangement did not con-
tinue in the new House constituted after the election in 1964,
Moreover, the Opposition has not been united on any major
issue. The Speaker has to act as an intermediary between the
leaders of the Government and those of the Opposition par-
ties. In 1959 and 1960 the Opposition complained that many
of their motions had been left undebated for months. Some-
times Opposition members protested when sufficient time was
not allowed for debate on certain motions.

However, the Opposition parties are not expected to
resort to unconstitutional methods for work in conjunction
with C ist Front Organisati With this object in
view the Government gave a warning in Parliament about the
restriction imposed on Opposition activities by the Govern-
ment under the Internal Security Act. In view of the multi-
racial nature of Malaysian society, one of the Standing Orders.
provides that it shall be out of order to use “words which are
likely to promote feelings of ill-will or hostility between diffe-
rent ities in the Federation.” Part of the problem
arises from the fact that some of the parties are in a sense
“racial”, in so far as their main policies reflect the
interests of members of particular races. Both the PP P
and the PMIP which might be regarded as racial, had opposed
the introduction of this standing order. The PMIP put for-
ward the argument that its policies were ultra “communal”.
The PMIP wishes to fight for the Malays in this country and
make Malay the national ianguage. That is a national issuc,
not a communal issue.”

“To sum up ; a general Opposition complaint is that the
Government does not consult the Opposition enough and does
not pay suffici ion to O iti i To be
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sure, Go 1eti accepts O 0
| even, for instance, on the Internal Security Bill of 1960. But
. the Opposition has alleged lack of full consultation on some
| really vital issues, such as the formation of Malaysia. A con-
[ trary view is that sometimes there has becn unjustified
opposition just for the sake of opposing... A final point is
| that, just as the Opposition is split into several parties, §o are
its attacks on the Government usually fragmented and uncoor-
| dinated. After the 1964 general elections the Opposition was
] even weaker than before. The Socialists Front and the PPP
lost many of their members..."!

Stresses and Strains in the Conduct of House Affairs. ‘In
the conduct of House affairs, there are evident all the stresses
and strains which accompany the transplantation of any alien
‘ growth to a new soil. Right from the start an attempt was

made to set the correct tone by insisting that members, unless
1 in formal Malay dress, should wear suits in the House. When
| Parliament first met, six Socialist Front mecmbers in shirt
sleeves were turned away until they dressed themselves pro-
! perly.’ Inlate 1965 only 3 of the 144 members were women.
Ethnically 74 were Malays, including Meclanaus ; 43 were
Chinese ; 21 were natives of the Borneo territories other than
Melanaus ; 6 were Indians or Ceylonese. The average age was
a little over 40. Very few of the 134 members for seats in
Malaya had had only a primary education. The rest were
almost equally divided between those whose education had
stopped at secondary level and those who had gone on to take
cither a university degree or a i qualification."®

Parliamentary Reform. There is an anomaly with regard
to the holding of general clections. When Parliament is dis-
solved, a general election has to be held within 60 days in the
States of Malaya and 90 days in Sabah and Sarawak. Such a
distinction creates difficulties ; it should, therefore, be aboli-
shed. Nik Abdul Rashid holds the view that by fclicwingthe

1 R.S. Milne, op. cit., pp, 122:24.
2. 1bid., pp. 115-26.
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:Weslminslcr model—based on simple majority system'as a
..uiding principle—the principles 'of true democracy have not
_.been followed. But'we are not inclined ‘to agree with his
; yiew. Even under the present system there are more than 20
. political partics. Under any system of proportianal repsesen=
tation, their number will increase greatly and would further
~obsuuc( the working of democracy.
Reform of Senate. Nik Abdul Rashid says that the pre-
“-sent system doces not reflect the value of democratic system of
government, because the majority of the members (32) are
appointed against 26 indirectly elected. They do not enjoy
cqual status with the lower House in terms of powers, mem-
“bers'remuneration and responsibilities, although they enjoy the
" same privileges and immunities.  He suggests that in order to
““reflect a true Malaysian democracy, the chamber may continue
“"to be partly elected and partly appointed. The present total
" number (58) may be retained and 2 Senators may continue to
be elected by the Legislative Assembly of cach State. Out of
" the 32 members, the Yang di-Pertuan Agong should have the
"pow:r to appoint, say, 12 members to represent -certain
“'interests as envisaged by -article 45 (2), but the
remaining 20 should be equitably distributed, according
to some principle, in proportion of the votes cast for
" (he various parties in the gemeral election. The best
: arrangement would be the basis of percentage of votes cast
“for each party. The chairman of the Election Commission
“will notify the Clerk of the Senate of the votes cast, the per-
centage obtained and the number of scats to be allowed to
that party. Various parties will nominate their representatives
accordingly.*
. But Milne doubts how much such a reform would justify
the continued existence of the Senite. Apart from the fact
- that it is normal for democratic countries to have two cham-
bers, there is the special reason that, because Malaysia is a
federation, a second chamber is especially desirable, since it
represents the States and is an instrument for protecting States’

3. Suffian ctal, op. cir., pp. 157-58
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rights. ‘But a study of Senate debates shows that not even the
Senators chosen by the'State Assemblies actually: perform this
role. More genérally; second -chambers ‘are supposed-to pre-
. vent hasty and ill id legislation ' by providing an ele-
ment of mature deliberation not ' attainable by first chambers.
But the Malaysian Seoate ‘does not-work this way ; it rather
acts as a‘rubber-stamp for the House of Representatives. There
is often ' not enough delay. between a bill's passage in the
House and its-introduction in the Senate to allow Pproper consi-
deration.” . Although the Senate’s powers are the same as those
of the House, excepting financial legislation, yet in practice the
] Senate has shown little initiative.!

Three other reforms as suggested by Abdul Rashid may
| briefly be stated here: First, at present. the voices of the mino-
| rity parties who have lost in the election are not heard in
| Parliament. By having this arrangement, a true principle of
I democracy will be at work. ‘We need dissenting opinions, we
need constructive criticism, we ‘need to hear what the small
men in the small parties have to say, for they are also cltizens
of the country’. It is further submitted that the time has come
for Parliament scriously to consider invoking the already
entrenched article 45(4) of the Constitution. By havinga
fully elected Senate like that of the United States, more powers
may be vested in it, especially the power of checking the work
of tke Exccutive.

Sccondly, States are allocated a number of parliamentary
seats ranging from 2 to 24 ; and States are further sub-divided
into constituencies. By and large they are political in nature
and, of course, partisan in character. As a result some cons-
tituencies have been ‘“‘gerrymandered”. Gerrymandering is
bound to create many administrative problems not only for the
Election Commission, but also for the voters, the constituents,
and the public. Therefore, gerrymandering must be ¢limina-
ted, by reforming the demarcation of constituencies (by an
independent delimitati ission as in India).

1. RS, Milne, op. cit., 12:28,

D e ————




e

100 Government and Politics of Malaysia

Thirdly, bers of Parli are repr ives of
the peaple ; but their roles vary. Some are full-time and others
are part-time. The former arg those politicians who have
fetired from active professions, business, trade or industry ;
and the latter are those politicians who are actively engaged
in their own professions or business, ctc. To the former, the
allowance of £1,500 per month (in the case of members of the
House of Representatives and £ 1,000 per month (in the casc
of members of the Senate) is a meagre sum. The object of
paying such a remuneration is to compensate for the time
lost and cnergy d while di to parli y
business. Therefore, their r ion should be i d
10 a level which will enable them to devote their full attention
to parliamentary business.?

1. Suffian et ay, op. cir , pp. 158-59.



Judiciary and Rights
of Citizens -

1. Organisation of Courts

Introduction. The present system of courts followed the
spread of British influence in Malaya. The 1957 constitution
<ontinued the prevailing judicial system by providing that there
should be a Supreme Court and such inferior courts as might
be determined by federal law. The Supreme Court had two
divisions : the High Court, constituted by a single judge
and the court of Appeal, constituted by threc or more
judges. In addition, there was provision for appeal, beyond
Supreme Court, to the Judicial Committee of the Privy Coun-
cil in London.
In 1963, with the ion of ia, the
Court disappeared from the scene when article 121 was amen-
ded to provide that the judicial power of the Federation shall
be vested in three High Courts of . coordinate jurisdiction and
status and in such inferior courts as may be provided by law—
the three High Courts being those of Malaya, Singapore and
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Borneo. Since the separation of Singapore in 1965. there
are now only two, each headed by its own Chief Justice.
From Malaysia Day, 16 September 1963, with the aboli-
tion of the Supreme Court, the Court of Appeal was abolished
and replaced by the Federal Court. In fact this was only a
renaming exercise,

The Federal Court (FC). It is the highest judicial autho-
rity in the country. The F C consists of the Lord President.
the two Chicf Justices (of the two High {Courts) and four
federal judges. Usually it sits in a panel (bench) of three and
occasionally in a panel of five. A High Court Jjudge nomina-
ted by the Lord President may also sit on it. It is presided over
by the Lord President or by the senior-most judge. It travels
on circuit to the major state capitals, but it bas its principal
registry in Kuala Lumpur.

Two High Courts (HCs). The High Court in Malaya is
for the States of Malaya and has its principal registry in Kuala
Lumpur. The High Court in Borneo is for the Borneo States—
the States of Sabah and Sarawak. Its principal registry is
located in a place determined by the Yang di-Pertuan Agong
a(the Supreme Head of State). Each of the two HCs consists
of a Chief Justice and not less than four other Jjudges; but the
number of other judges is not to exceed, unless Parliament -
decides otherwise, 12 in the H C in Malaya and 8 in the H C
in Borneo.

Judicial Commissioner. Any person qualified for appoint-
ment as a judge of a H C may sit as a judge of that court, if
designated for that purpose (as occasion requires). For the
despatch of business of the HC in Borneo in an area in which
ajudge of the court is mot for the time being available to
attend to business of the Court, the Yang di-Pertuan Agong,
acting on the advice of the Lord President of the F C or for
an area in either State the Governor of the State, acting on
the advice of the Chief Justice of the Court, may by order
appoint to be judicial commissioner in that area, for such
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period or for such purposesas miay be specified in the order;, '
an ad! or person professis lified to be admitted
as an advocaie of the court.

Subject to the order appointing him, a judicial commis-~-
sioner has, in the area for which he is appointed, to perform:
such functions of a judge of the HC in Borneo as appear to- *
him to require to be performed without delay : and anything
done by a judicial commissioner, when acting in accordance
with his appointment, has the same validity and effect as |l'
done by a judge of that court, and in respect thereof he has’
the same powers and enjoys the same immunities as if he had
been a judge of that court.? !

Appointment of Judges. Lord President of the FC, the
Chief Justices of the HCs and the other judges of the F C and
of the HCs are appointed by the Yang di-Pertuan Agong,
acting on the advice of the Prime Minister, after consulting
the Conference of Rulers. Before tendering his advice as to
the appointment of jndges of the F C other than the Lord”®
President, the PM has to consult the Lord President ; and
before tendering his advice as to the appointment of the Chief
Justice of a HC, the PM has to consult the Chief Justice of
cach of the HC and if the appointment is to the HC in Borneo
the Chief Minister of each of the Borneo State.

Resignation or Removal. A judge of the FC may at any,
time resign his office, but he cannot be removed from office.
except in accordance with the following provisions. If the PM.
or the Lord President after consulting the PM, Tepresents to,
the Yang di-Pertuan Agong that a judge of the FC ought to be
removed on the ground of misbehaviour or of inability from
infirmity of body or mind or any other cause, properly to;
discharge the functions of his office, the Yang di-Pertuan
Agong will appoint a_tribunal and refer the representation to
it; and may on the recommendation of the tribunal remove-

1. Article 121.
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the judge from officc?.

Subordinate Courts. Subordinate or inferior courts,
established by federal law, include sessions courts, magistrates
courts and Penghulum courts, which exercise a limited and
local jurisdiction. Such courts in Sabah and Sarawak are
governed by their respective Subordinate Courts Ordinance.
The ordinance makes provision for three main classes of
magtstrates’ courts—first class, second class and third class
(as in India). First class magistrates are all legally qualified
persons.  Where the Governor declares such a magistrate to
bea stipendiary magistrate, there he may pass sentence of
imprisonment for a term not exceeding 3 years and impose a
fine not exceeding £ 5,000/-.  Second and third class magist-
rates deal mainly with minor cases and they are all adminis-
trative officers. In addition, there are religious courts for
Muslims ; they enforce religious observances and regulate the
domestic, particularly the matrimonial, life of the Muslims.
They are established by the State legislatures and form a
separate system of courts. But there is no State judicial system
with general functions.

H.  Other Aspects

Jurisdiction. The FC has exclusive jurisdiction to decide
appeals from decisions of a HC or a judge thereof (except
decisions of a HC given by a registrar or other officer of the
court and appealable under federal law to a judge of the
court). It has such original or consultative jurisdiction as is
specified in articles 128 ann 130. Under its original jurisdic-
tion, the F C has the power to interpret the Constitution and
decide disputes between States and between any State and the
Federal Government. Article 128 (1) also authorises it to
determine whether a law made by Parliament or by the legis-
lature of a State is invalid on the ground that it makes provi-
sion with respect to a matter to which the particular legisla-
ture has no power to make laws. This is the power of judicial

1. Article 122.
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review. It has referral jurisdiction under clause (2) of art. 128.
Under this art. where in any proceeding before another court
a question arises as to the effects of any provisions of the Con-
stitution, the FC has jurisdiction to determine the question and
remit the case to the other court to be disposed of in accor-
dance with the determination. Finally, it has advisory juris-
diction under article 130, which gives power to the Yang di-
Pertuan Agong to refer to the F C for its opinion any question
as to the effect of any provision of the Constitution, which has
arisen or appears to him to arise. The jurisdiction of the
High Court in Malaya is limited to the States of Malaya and
that of the High Court in Borneo to the States of Sabah and
Sarawak. Each High Court has original and appellate juris-
diction. In its original jurisdiction fall those cases which can-
not be heard by the sessions courts under them. Appeals from
the decisions of the sessions courts lie before the two H Cs.
The H Cs also have the power to interpret the Constitution,
i.c. the power of judicial review.

The Federal and High Courts have power to interpret
written law (Federal Constitution Ordinance, 1972 section 2)
and the Constitution, having the force of law. All
the three courts have this power, and not only the Federal
Court. The courts have the power to declare law enacted by
the legislature void ¢ (a) in the case of both federal and State
written law, if it is i i with the Constitution ; (b) in
the case of federal written law, because it is outside the power
of Parliament to enact, and in the case of State written law,
because it is outside the power of the State legislature to enact;
and (c) in the case of State written law, becacse it is inconsis-
tent with federal law. (Tun Mohamed Suffian).}

Subject to any limitations imposed by or under federal
law, any order, decree, judgment or process of the courts or of
any judge thereof (so far as its nature permits) have full

1. suffian et al, The Constitution of Malaysia : Is Development 1951-77,
Pp. 237-38.
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force and effect according to its tenor throughout the Federa-
tion, and may be executed and enforeed in any part of the
Federation accordingly. Federal law may provide for courts
in one part of the Federation or their officers to act in aid of
courts in another part.

Increased Jurisdiction of Subordinate Courts. In 1959
the jurisdiction of sessions courts was increased by the Emer-
gency (Essential Powers) Ordinance No. 14, 1969, which was
subsequently made permanent by the Courts (Amendment) Act
of 1971, Now a sessions court has jurisdiction to try all offen-
ces for which the maximum imprisonment provided by law
does not exceed 10 years. The Yang di-Pertuan Agong may
also, on the advice of the Chief Justice, confer on any presi-
dent of the sesions court special jurisdiction to try offences for
which the term of imprisonment by law does not exceed 14
years. As regards sentences, a sessions court may now pass
any seatence not exceeding * (a) 5 years' imprisonment or, in
the case of a president end d with special jurisdiction, 7
years imprisonment ; (b) a fine of £ 1,000, or, in the case of
a president with spzcial jurisdiction, a fine of £ 20,000 ; (c)
whipping upto 12 strokes : or (d) any sentence combining any
of the above.

Independence of the Judiciary. The separate Ministry of
Justice was abolished in 1970 on the ground that its existence
was inconsistent with the independence of the Jjudiciary.
Responsibility in Cabinet and Parliament for the machinery of
justice was transferred to the Prime Minister. Today, in the
absence of a Minister of Justice, the Lord President and the
two Chief Justices, in addition to sitting in court and writing
Jjudgments have also to worry about the courts under them,
about their staff and administrative needs. In interpreting the
Constitution, the judges have to keep in mind that they have to
protect the citizens against possible abuses of power by agents
of the government and to act as arbiters in disputes between
state governments or between federal and state governments.
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It is, therefore, very essential that the judges act indcpen'-"
dently. The Constitution provides that judges shall hold office
until the age of 65 and that their remuneration will be charged
on the Consolidated Fund. A judge can only be removed with
difficulty and in accordance with the prescribed procedure,
described in the preceding section. i

By the 1957 Constitution judges could 'be appointed
only on the recommendation of the Judicial and Legal Service
Commission. But since 1960 the Supreme Head has to act on
the advice of the Prime Minister, after consulting thé Confe-
rence of Rulers. For the appointment of the judges, other.
than the Lord President, the Lord President has to be consul=-
ted. Therefore, the risk of political interference over judicial
action was expected by some ; but such influence has not been
apparent so far. The Prime Minister vigorously repudiated
fears expressed in the Parliament of political influence with the
judiciary. “I do not think any Prime Minister in his right
senses would inteifere. Once that happens there will beno
more law and order and there will be no respect for the law."”
An apparent example of the absencc of political interference
occurred in 1964, when an Alliance Minister lost a libel case
in which one of the defendants was an opposition member of-
Parliament.

Critical Observations by Tun Mohamed Suffian. The
judiciary is still unpoliticised. The judges in determining the
disputes that come up before them are undera duty to act
impartially without fear or favour and the Constitution for=
bids the executive and the legislature from telling them how a
case should be decided. In fairness to the executive and the:
legislature, it must be said that they have never at any time
tried to influence the judiciary. There has also been an increas~
ing professionalism of subordinate Courts. -Before the war
administrative officers such as District Officers and Assistant:
District Officers 'did part-time' duty sitting as magistrates.

1. R.S. Milae, Government und Politics in Malaysia, p. 177.
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Even today, while it is true that DOs und ADOs do very littls
wotk on the bench, certainly in peninsular Malaysia, thay have
n

not ded i ploying only qualified lawyers and magis-
frates,

Before independence, the machinery of justice was hy-
brid, i.. partly federal and partly State. Under the present
Constitution, the administration: of justice including the con-
stitution and jurisdiction of all courts other than Muslim
courts and the jurisdiction and powers of all such courts, is
wholly a federal subject, except as regards the appointment of
superior judges. Also, under the present constitutioa the post-
ing of superior judges to a State constitutionally may be done
by the head of the judiciary without the concurrence of any
federal authority or prior consultation with the State. In 1957
an independent Judicial and Legal Service Commission was
cstablished to appoint, confirm, promote, transfer and discip-
line officers of the judicial and legal service; it was abolished
in 1960, but was again revived on Malaysia Day in 1963

1L Rights of Citizens

Like other democratic constitutions, that of Malaysia
embodies them and ensares their observance. In this sensc,
Malaysian citizens have fundamental rights.  The various
rights and freedoms, together with restrictions, as enshrined
in the Constitution are as follows :—

1. No Un-lawful Detention. (i) No person can be depri-
ved of his life or personal liberty save in accordande with law.
(ii) Where complaint is made to a High Court or any judge
thercof that a person is being unlawfully detained the court
shall inquire into the complaint and, unless satisfied that the
detention is lawful, shall order him to be produced before the
court and release him.  (iii) Where a person is arrested he is
1o be informed as soon as may be of the grounds of his arrest
and shall be allowed to consult and be defended by a legal

1. Suffian etal, op, cit.. pp. 24150,
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practitioner of-his choice. (iv) Where a person is arrested apd
not released he shall without unrcasonable delay, and in any
case within twenty-four hours (excluding the time of any nege-
ssary journey) be produced beforc a magistrate and shall not
i be further detained in custody without the magistrate'’s
| authority.

2. Discrimination Prohibited. (i) Except as expressly
authorised by this Constitution, there shall be no discrimana-
tion against citizens on the ground only of religion, race,
descent or place of birth in any law or in the appointment to
any office or cmployment under a public authority or in the
administration of any law relating to the acquisition, holding
or disposition of property or the eslahluhmg or carrying of
any trade, business, pi % (i)
There can be discrimination in fnvonr of any person on the
ground that he is a subject or the Ruler of any State. (iii) No
public authority can discriminate against any person on the
ground that he is resident or carrying on business in any part
of the Federation outside the jurisdiction of the authority. But
this article does not invalidate or prohibit ¢ (a) any provision
regulating personal law ; (b) any provision or practice restrict-
ing office or employment ‘connected wich the affairs of any
religion, or of an institution managed by a group professing
any religion, or persons professing that religion; (c) any
provision for the protection, well-being or advancement of the
aboriginal people of the Malay Peninsula (including the reser-
vation of land) or the reservation to aborigines of a reason-
able proportion of suitable positions in the public services ;
(d) any provision prescribing residence in a State or part of a
State as a qualification for election or appointment to any
authority having jurisdiction only in that State or part, or for
voting in such an election ; (¢) any provision of a Constitution
of a State, being or corresponding to a provision in force
immediately before Merdeka Day; and () any provision
restricting enlistment in the Malay Regiment to Malays.

05 gl

3. No Banishment, Rights of M it “and " Residenc
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{i) - No citizen can be banished of excluded from the Federa-

.tion. (ii} So long as under this Constitution any other State

is in a special position as compared with the States of Malaya,
Parliament may by law. impose restrictions, as between that
States and other States, on the rights conferred by the preced-
ing clause in respect of movement and residence.

4. Rights to Ereedom of Speech, to Assemble Peaceably
and to Form Associations.” Subject to the foregoing provisions :
(a) every citizen has the right to freedom of speech and expres-
sion. (b) all ¢itizens have the right to assemble peaceably and
without arms ; and (c) all citizens have the right to form
associations. But Parliament may by law impose on the
rights of freedom of speech and expression, such restrictions as
it deems necessary or expedient in the interest of the security
of the Federation or any part thereof, friendly relations with
other countries, public order or morality and restrictions
designed to protect the privileges of Parliament or of any
Legislative Assembly or to provide against contempt of court,
defamation, or incitement to any offence. Parliament may by
law also impose on the right to assemble peaceably, such res-
rictions as it deems necessary or expedient in the interest of the
security of the Federation or any part thereof or public order ;
and on the right to form associations, such restrictions as it
deems necessary or expedient in the interest of the security of
the Federation or any part thereof, public arder or morality.
Restrictions on the right to form associations may also be
imposcd by any law relating to labour or education.

3. Right to Profess and Practise Religion. (1) Every
person has the right to profess and practise his religion. (ii)
No person can’ be compelled to pay any tax the proceeds of
which are specially allocated in whole or in part for the pur-
poses of a religion other than his own. (iii) Every religious
group has the right ; (a) to manage its own religious or
charitable purposes; and (b)_ta acquire and own property, hold
and ‘administer it in accordance with law. (iv) State law may

_control or restrict the propagation of any religious doctrine
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or belief among pc}som prafesiila-g the Mus!lm feligion. (v)

This article dees not authorise any act contrary {6 any general
‘law relating to public order, public héalth or morality,

6. No Discrimination in Matters of Education, There can
be no discrimination against any citizens on the grounds only
of religion, race. descent or place of birth (a) in the administ-
ration of any ed ional instituti intained by a public
authority, and, in particular, the admission of Ppupils or
students or the payment of fees; or (b) in providing out of
the funds of a public authority financial aid for the mainte-
nance or education of pupils or students in any educational
institution (whether or not maintained by a public authority

. and whether within or outside the Federation). (ii) Every

religious group has the right ta establish and maintain institu-
tion for education of children and provide therein instruction
in its own religion, and there shall be no discrimination on the
ground only of religion in any law relating to such institutions
or in the administration of any such law ; but federal law or
State law may provide for special financial aid for the establish-
ment or mai of Muslim institutions or the instruction
in the Muslim religion or persons professing that religion.
(iii) Noperson can be required to receive instruction in or
to take part in any ceremony or act of worship of a religion
other than his own. (iv) The religion of a persan under the
age of cighteen years is to be decided by his parent or guar-
dian,

7. Right to Property. No person can be deprived of
property save in accordace with law ; and no law can provide
for the compulsory acquisition or use of property without
adequate compensation.?

In the Constitution the following nine liberties or rights
are included as fundamental : (i) liberty of the person, (ii)
freedom from slavery and forced labour ; (jii) protection agai-
nst retrospective criminal laws and repeated trials 3 (iv) prohi-
bition against banishmeat and freedom of movement ; (v)

1. Atticles, 5-13.
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equality ; (vi) freedom of speech, assembly and association :
(vii) freedom of religion ; (viii) rights in respect of education
and (ix) rights of property. The fundamental liberties can be
placed in two distinct categorics, first, those that are absolute
in terms of the constitutional provisions and second, those that
are limited by the terms of the constitutional grant it-
self.

Article 153 appears in Part XII of the Constitution
(General and Mi: Part II, ‘Fund Liberties®
must be read together with article 153, because the latter
qualifies the provisions on equality, by virtue of the special
status accorded to Malays and natives of the Borneo states in
the public service, scholarships, exhibitions, and other similar
cducational or training privileges or special facilitics, and in
permits or licences for the operation of trades and businesses.
Part XI, ‘Special Powers Against Subversion and Emergency
Powers,” permits by article 149, the suspension of articles 5,
9 and 10 and perhaps of others of the fundamental liberties,
since it validates any legislation otherwise outside the legisla-
tive power of Parliament, provided Parliament follows the
drafting formula of article 149—(Harry E. Groves).?

) Sulfian et al, op cit., pp. 28-30.
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Other Aspects of
Government and
Administration

I. Elections

Electoral System. The Constitution provides for single*
member constituencies for the election of both the members of
the House of Representatives and State Legislative Assemblies.
Members are elected on the basis of plurality system, i.e. the
candidate who sccures the highest number of votes in a con-
stituency is declared elected. A good feature of the electoral
system ts that there are single or joint clectoral rolls. In other
words, elections are not held on communal or racial lines.
Another good feature is that the conduct of elections, prcgnré-
tion of electoral rolls etc. has been entrusted to an cleélion
commission, which is an autonomous body. The requirement
that the Election Commission should be horest,
and non-partisan was. ipw{born_ in the C_ons\il 5
The,same provision was retained,after. Ll,':‘.for"nﬁ{i?z’mMﬂW:
sia. * Thus elections are beld in a free and fair manner. In
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all the ing respects, M i 1 I system is very
much similar to that of India.

Constitution of “the Election Commission Therc is an
Election Commission (EC), which is constituted in accordance
with article 114.  The EC is independent of the Government,
as its members are appointed by the Yang di-Pertuan Agong
after Itation with the Confi of Rulers. It consists
of a Chairman and three other members. The Constitution
provides that a member may not be removed from office except
on the same grounds and in the same manner as a judge. Not-

hstandi this, he i ceases to hold office on
r:achmg the age of 65 years. The Yang di-Pertuan Agong may
remove him from office if he (a) is an undischarged bankrupt;
(b) engages in any public office or employment outside the
duties of his office; (c) is a member of either House of Parlia-
ment or of the Legislative Assembly of a State. The remunera-
tion of election commissioners is charged on the Consolidated
Fund and is thus removed from annual debate and approval
by Parliament. Further, the remuneration of members can
not be altered to their disadvantage after their appoint-
ment.

Duties (Funtions) of the EC. These include : (i) conduct
of elections to the House of Representatives and the Legisla-
tive Assemblies of the States; and (ii) preparation and revi-
sion of electoral rolls for such elections. In accordance with
article 113(3), the EC was also required, at intervals of not
more than 8 years to review the division of the Federation and
the States into constituencies and recommend such changes as
they might think necessary in order to comply with the provi-
sions contained in the Thirtcenth Schedule. Such reviews of
constituencies for the purpose of election to the Legislative
Asscmblies were to be undertaken at the same time as the
reviews of constituencies for the purpose of elections to the
House of Representatives. But by an Acl of 1962 the power to
delimit parliamentary constituencics was transferred from the
ECto Parliament and the formula for the delimitation of con-
u;menme: under a ‘quota’ system ‘which was written into the ¢
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original constitution was aholishegl. Federal and State law may
authorise the EC to conduct clections other than those men.
tioned above. Finally, so far as may be necessary for the pur-
poses of its functions, the EC may make rules, but such rules
have effect subject to the provisions of federal law.1

1I. Local Government

Growth, In January 1948, there were only three munici-
palities in Malaya, namely those of Singapore, the Town and
Fort of Malacca and George Town (Penang); The Governor
or High C i i icipal* i
not less than five in number, to administer the affairs of the
municipality. Apart from the officials, others appointed by
the commissioner in Penang comprised'3 doctors, 1 lawyer, 1

gt | h 1 school » 1 landlord ‘and 2
| businessmen. The President, as head of the municipality, stood *
as its representative and medium of communication with the
general public of the town, private bodies and individuals, the
press and the central government, He was the representative
of the municipality for the central government and a senior
administrative officer of the government, He coordinated and
frequently initiated municipal activities. Arising out of his
position as Chairman of meetings of commissioners, head of
the executive staff, and public representative of the municipa-
lity he had special facilities for observing the working of the
whole machinery of local government. Apart from public
streets, public sewers, public' canals and public bridges, the
issi lled the icipal fund. Functions of the
municipalities were in brief: construction and maintenance
of streets, bridges. parks and gardens ; recreation grounds and
markets ; dairies, food and drink 3 lighting and fire preven-
tion; transport services and traffic 3 and all matters necessary
for or conducive to the public safety, health or convenience.”

Town Boards and Rural Boards were the distinctive -
creation of the Malay States, as opposed to the settlements of

1. Article 113.

) e




116 Government and Politics of Malaysia

Singapore, Penang and Malacca, for the administration of
municipal affairs of towns and villages within the territory of
those States. They were organs of the cential or State govern-
ment specially created to deal with local affairs, with a certain
amount of local rep ion supplied by fficials nomina-
ted to their boards but with power definitely vested in the
government. The position of town boards in the former
Malay States had materially changed, since they had directly
been under British residents. Although State governments
held a dominating position with respect to town boards, the
Federation still retained certain residuary powers, particularly
in regard to finance and personnel and also through the High
Commissioner and through the legislature. For all practical
purposes, it could be said that town boards were no ionger
subject to central government control but instead to State
government control.

Although fici b were i to the
boards to the various ities and local opinion
on every board, there had always been a handful, if not always
a majority, of officials. The paramount feature of town boards
was in truth the dominating position of the Chairman, who
whenever he thought fit, could convene meetings. Some town
boards held their meetings publicly, while others held them
privately. The boards were empowered firstly to exercise
powers and perform the duties conferred or imposed upon
them ; and secondly, to advise the Chairman in respect of the
exercise of the powers conferred upon them. The State autho-
rity after consultation with the board determined what rates
should be inposed and in what arcas.

Outlines of Local Authorities. The details of local govern-
ment in Malaya are complex, but the broad outlines may be
understood, if the following points are kept in mind : (1) only
a small portion of Malaya, mainly urban, was covered by local
authorities ; (2) the system was largely imposcd from above ;

and (3) the prevailing pattern d local go in
Britain, at least outwardly. Much of the complexity of the




Other Aspects of Government and Atlm[nl.rﬂ_allﬂn 117

system arose from the fact that various developments in the
field of local government did not proceed at an equal pace.

The Local Authorities Election Ordinance, 1950 provided,
“among other things, that municipalities should have -elected
majority of members. All members of the municipal council
could be elected, and the President of the council could be
elected from among the members. The Town Board (Amend-
ment) Act, 1954 provided some financial autonomy. Town
<councils became statutory ‘bodies and they were permitted to
have a separate fund instead of having their revenue and
cexpenditure managed by the State. By 1965 about 65 per cent
of the New Villages had fully elected chairmen and a measure
of financial autonomy. Those New Villages, which do not
have elected councillors, have informal committees which exist
to advise the District Officer (DO).

The complexity of the system can be seen from the
{following range of types of local authorities in existence :

Cities 1
Municipalities (including Kuala Lumpur) )
Town Councils (tinancially autonomous) 25
Town Councils (not financially autonomous) 11
Town Boards (financially autonomous) 5
Town Boards (not financially autonomous) 32
Rural District Councils (financially

autonomous) 4
Rural District Councils (not financially
autonomous) 3
Local Councils 296
New Village Committees 181

Comlilulianally every local authority (uccpt that for
Kuala Lumpur, the federal capital) is subordinate to State
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government. Offlcials are still members of most local autho-
ries ; the D O is the president/chairman of the Council or
Board and the District Health Officer and the District Engi-
neer arc usually members.  All of them have to submit their
budgets to the state government for prior approval. Most of
them are also dependent on state government authorities for
professional and technical advice, because of their limited
financial resources. The government of Kuala Lumpur, since
1961 is in the hands of a federal commissioner, appointed by
the Supreme Head. He is directly responsible to the Minister
of the Interior and is advised by an Advisory Board, consist-
ing of 6 official members (heads of various government depart-
ments) and § flicial b who are promi citizens
of various communities in the capital.

While some local councils perform simple functions of
public health and commanications, others may have a Jarge
number of activities. An idea of the functions performed by
the City Council of George Town (Penang) can be had from
its standing committees : health, water, and veterinary ; town
planning and building; transport, vchicles and fire brigade;
public works. traffic; electricity supply; establishment and
disciplinary; finance; assessment appeals, and general purposes.
It has 15 elected councillors, who choose their own mayor and
deputy-mayor.

Local Bodies in Sarawak and Sabah. Local bodies in
Sarawak had their beginning in 1921. Great advances were
made in Kuching, where by 1953 a municipal council was sct
up with a measure of autonomy. The 1957 ordinance gave
the council more powers, and it became fully elected. The
first racially mixed local authority was set up at Limbang
in 1948 ; and gradually such bodies were set up at other
places. By 1957 the whole of Sarawak was covered by
local bodies and in 1959 clections for district councils were
held on adult franchise. In Sabah (North Borneo) the first
District Council was formed in 1952 and later such councils

were set up in other districts. Town Boards were established:
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in 1954-55 in four urban centres. First elections on adult

franchise were held for Town Boards and District Councils
in 1962.1

National Council for Local Government. The Constitution
of the Federation provides for a National Council for Local
Government, consisting of a minister as Chairman, one
representative from each of the States, who are appointed by
the Ruler or Governor and such representatives of the Federal
Goverament as that Government may appoint, but the
number  of such representatives cannot exceed ten. It is
Summoned to meet by the chairman as often as he considers
necessary, but at Jeast one meeting in a year is necessary.
If the chairman or a representative of a State or of the
Federation is unable to attend a meeting, the concerned
authority may appoint another person to fake his place at
that meeting, )

It is the duty of the National Council to formulate
from time to time in consultation with the Federal Government
and the State Governments a national policy for the promotion,’
development and control of local government throughout the
Federation and for the administration ofany laws relating there
to; and the Federal as well as the State Governments have’ ‘fo
follow the policy so formulated. It is also the duty of the Fede-
ral Government and the Government of any State to consult the
National Council in respect of any proposed legislation
dealing with local government and it is the duty of the.
National Council 10 advise those governments on any such
matter. The Federal Government or the government of any
State may also consult the Council in respect of any other
matter relating to -local government, and jt is the duty of
the Council to advise that government on any such matter.?
1L Goyernmental Administration '1 :‘

Importance. “In Malaysia the administration was . the
most powerful and most prestigious set of structures in the

1. R.S. Milae, Governntent and Poiitics in Malaysla, pp, 164.77.
. Article 95,

|
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segicly. Befcre independence government was the most
important institution and, in the absence of politicians, the
administration was the government. Since Independence that
power had been shared with politicians, but many of the
senior politicians were former administrators. They had no
desire to undermine the status or effectiveness of burcaucracy,
despite occasional grass-roots conflicts and the need to
Iubricate political organisations with patronage. In this
administrative state the senior civil servants were far more
decorated than politicians or businessmen.’

Though Malaysia was a federal state, yet the centre was
dpminant ; and the main political parties were also national,
Most of the financial resources were in the hands of the
federal government. Aside from the usual functions of
defences, foreign relations, and monetary policy, even edu-
cation, health, police, commerce and industry were also
controlled by the federal government. The traditional unit
of organisation in federal government was the department,
numbering more than forty. The important departments
even before independence were : agriculture, education, irri-
gation, radio, inland revenue, public works, immigration,
telecommunications, post office, customs and excise. After
independence new departments of statistics, civil aviation and
television were added. ‘The departments were functionally

iali 1f- i perating units ducting pro-
grammes in well-defined spheres. Some, especially the older
professional ones (like the Veterinary Department) contained
amajor professional service, and the head of the department
was cx-officio head of the service.”?

Government Departments and other Governmental Bodies.
The number of government departments is not fixed, it may
be increased or decreased according to convenience by the
government.  Each ministry usually has more than one

1. Milton J. Esman, Administration and Development in Malaysia, pp.
67-79.
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department ; and a department deals with subjects which are
related to each other. But whatever the division of responsi-
bilities, coordination between different departments is necessary.
Te overcome the existing lack of coordination, a system of
district rural development committees in all the 70 districts
was introduced ; each committee is headed by the’ District
Officer ; above the district level there are cleven State rural
development committces. Besides the departments, there are
some other government bodies, such as the Central Bank, the
Central Electricity Board, and the Federal Land Development
Authority. They have discretion in their day-to-day ad-
ministration, though control over the general policy of
cach such organisation is exercised by the government throvgh
a minister.!

Ministries.  After independence came ministers and
ministries, and with them came new decision centres
controlled by senior administrative officers. Three types of
ministries came into existence 1) those like foreign affairs
and commerce and industry which are staffed in all key
posts by Malaysia Home and Foreign Service (MHFS)
Officers ; (i) the “integrated” ministries like agriculture,
health, information and transportation, whose finance,

and b keeping activities are ly

by the ministry, while the d intained
their identity and operated their own action programmes ;
and (iii) the “non-integrated” minisries like public works
and finance where the constituent departments are within a
minister’s portfolio, but continue to operate their programmes
independently and to deal directly with the Treasury and
the Federal Establishment Office (FEO) on their financial
and stafling requirements.

The Treasury and the FEO, the key central agencies,
on account of their highly centralised patterns of detailed

L. R.S. Milae, op, cit., pp. 140-41.
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control, inhibited the development of initiative and responsi-
bility in the departments and in the ministries. The develop-
ment budget is drafted by the Economic Planning Unit (EPU)
of the Prime Minister’s department. The real powers of the

EUP over ini jon isin its infl over devel
funds, its conrml over fomgn technical assistance nnd its
role in n i i with foreign donors

and lenders. The FEO is a large staff-agency which controls
the personnel system.

Another important part of the federal government are
the statutory corporations, which are totally owned, financed
and controlled by the government. But they are non-govern-
mental in the sense that they are mot subject to normol
controls exercised by the Treasury and the FEO over finance
and staffing, as in the case of departments. Their jurisdictions
are mostly confined to: (a) commercial activities, such as
the National Electricity Board; (b) development activities
for the benefit of Malaya like the Federal Land Development
Authority and Federal Marketing Authority; and (iii)
miscellaneous  activities, such as. the Federal Industrial
Development Authority, and National Language and Culture
Centre. The main reason for the increase in their number has
been the desire to mitigate the rigours of normal financial,
procurement and personnel controls for activities which
require swift action, innovation and dynamism.

Territorial Adimini: ion. Nine of jas’ thirteen
States were headed by hereditary/Malay Sultans and
the other four by governors, who were appointed by the
King (actually selected by the Prime Minister). In each state
there is an elected unicameral assembly responsible for elecing
a Mentri Besar (or Chief Minister) and an Executive Council
which shares the executive functions. Below this structure
is the administration headed by a State secretary, who isa
senior MHFS Officer. In addition to a small secretariat,
which assists the Chief Minister, each state had two other
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senior officers—one state financial commissioner and another a
state commissioner of lands and mines. There are also many
departments responsible for carrying on functions assigned
to the states by the Constitution, such as agriculture, forests,
fisheries, drainage, irrigation and public works. The pattern
of administration in Sabah and Sarawak is different ; because
their heads of departments belong to the local civil service.
The state secretaries regard themselves as administrators

lified in 1, finance, h i and land
activities. Parallel to the state secretaries and the state
departments are the state officers of agencies run directly by the
federal government, such as police, health, education and
teleccommunication.

Local Ade It was lled by district
officers, In West Malaysia there were 71 districts, each
headed by a district officer directly responsible to the state
secretary. The district officer belonged to the MHFS, except
in the former unfederated states where he belonged to a small
state civil service. He was the most important man in his
arca. In most states, he was atthe same time head of the
land office; he ‘or his junior was also chairman of the town
councils or other local bodies. ‘The modern district officer
was thus asked to combine two roles: he: was still the
authoritative senior representative of government, but he was
also expected to be the prime mover in rural development,
a tutor, and an agent of social change.’ The district was
broken down into mukims or wards, each witha resident
penghulu, a Division III officer responsible to the district
officer. He was a fulltime officer selected in most states by
cxamination but in a few by hereditary succession. The
net work was completed by the hetua kempong, the head man
in cach village, appointed by the Chief Minister as the
governments’ representative. Asa pillar of the ruling party,
he was expected to represent authority as well as to be the
spokesman for the villagers themselves, even though he was.
not responsible to them in any institutionalised way.
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‘State government was the backwater in contemporary
Malaysia. Modern change-oriented political leadership gravita-
ted to the federal level ; modern administrative and profess-
ional personnel belonged to federal cadres ; financial
resources were over-whelmingly in federal hands, and so were
the main functional scctors ecither by constitutional
provision or by virtue of the leadership, drive, and financial
power of the federal government.... State government was
the repository of tradition, the sultans and their courts and
the Islamic religious establishment, of which each sultan
was the head and which maintained close and conservative
surveillance over the lives of Malays, especially in rural areas
The state civil services were inferior to the federal and in
some cases were afflicted with nepotism and patronage.... The
states, as instruments of economic development and moderni-
sation, were an anachronism in Malaya. They had not served
as laboratories of cxperimentation, but they provided some
opportunities for training and experience in small-scale
political management and a secondary source of recruitment
1o positions of national political leadership.’*

Administrative Reform. The Montgomery-Esman Report,
1966 made a number of recommendations for improving
administrative system in the Federal Government of Malaysi
Tt called for three major governmental actions : (1) The crea-
tion of a Development Administration Unit (DAU) in the
Prime Minister's Department, staffed by professional manage-
ment analysis. (2) Improvement of the government's cducation
and training programmes for all levels of the civil service.
(3) Strengthening the professional competence of the MCS
so that it can provide the necessary administrative leadership
for the rapidly developing country. After the report had beea
accepted io principle, the Ford Foundation was asked to
provide assistance to set up the new DAU and to launch its
programme. It was formally activated on 1 July 1966.

I. Milton J. Esman. op cir., pp. 30-95.




Other Aspects of Government and Administration - 125

Initiating the process of induced social change comprised
three inter-related tasks : building a competent and viable
orgnmsu(mn. designing and managing an nctlcn progmmme
and gaining p and infl in the For
a new and modestly staffed organisation, the DAU in |ls first
three years spread widely into government operations. It
paved the way for centralised procurement and supply mana-

gement in the Treasury. It di the first
and functional hand-book of the Malaysian Government.
Training for was the fund project under-

taken by the DAU in the early years. It also introduced
programme budgeting.!

IV. Civil Services (MCS)

An account of Malayan civil service as given by V.S.
Winslow in his contribution ‘The Public Service and Public
Servants in Malaya” may bricfly be stated here. The public
service had grown on the British colonial model, with its
tradition of political impartiality. lengthy, loyal service and a
sizeable majority of expatriates in the top echelons command-
ing fairly attractive salaries. It was only after the Malayan
move towards federalism in 1948 and the complete overhaul of
1957 that numerous subsequent modifications in ‘the federal
service took place. The term ‘public service’ is not used
synonymously with “civil service”, because a member of the
public service holds ‘an office of profit, it includes certain
o:her offices as well, such as those of the judges. For purposes
of the Constitution the public services include : (i) the armed
forces ; (ii) the judicial and legal service ; (iii) General public
service of the Federation ; (iv) the police service; (v) edu-
cation service and so on.

By 1956, the process of - ‘Malaynization® of ‘the public
service was under way for the purpose of gradually filling

1:"Suffisn et dtThe Consiitution n/Ma
“tipp, 143-85 5o 9% il

Iis:Developmem 1951-77,
Fod yualia e
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Division 1 po:u wxlh qu:llfied and upemnced Muln)ans.

AC C pointed under
the Chairmanship of Lord Reid, to make recommendations for
a ituti for the ind: d Federation of Malaya,

accepted the recommendations of: the ‘principles’ put forward
by the London Report of 1956, regarding the establishment and
control of public services generally. These may be summarised
as follows : (i) political impartiality ; (ii) promotions policy

should be regulated in d with publicly
professional principles ; (iii) a reasonable security of tenure ;
and (iv) the bli of an ind dent public service
commission.

Article 132(1) of the Constitution lists 8 categories of
‘public services’, which fall within the jurisdiction of
service commissions, of which the most important is the Public
Services Commission (P § C). Other commissions are : Armed -
Forces Council, Railway Service Commission, the Judicial
and Legal Service Commission, and Education Service
Commission. Before Merdeka, the States already had their
own civil services. The Malaya States were given (by the
Reid Commission) an option : they might establish their own
service commission or, by laws passed by their legislatures,
place responsibility with the P S C over all or any persons in
their State public services. On independence, the P S C's
jurisdiction was over ; and the concept of ‘joint services’ was
included in the Constitution. These were shared, common or
unified services, common to the two or more states, or to
the Federation and one or more of the states. In 1960,
a constitutional amendment to article 319 extened the juris-
diction of the P S C to the judicial and legal service also, but
the Malaysia Act, which came into force on 16 September
1963, restored the Judicial and Legal Service Commission. In
1976, by the Constitution (Amendment) Act 1976, the P S C's
jurisditction was extended.

There was no express provision in the Constitution to
the effect that public servants held office during the pleasure
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of the King or State Ruler. But the constitutional (Amend-
ment) Act, 1960 inserted clause 2A in article 132 as follows :
‘Except as exp provided by this Constituti every
person who is a member of any of the services...holds office
during the pleasure of the Yang di-Pertuan Agong, and, except
as provi by the Constitution. of the State,
cvery person who is a member of the public service of a
State holds office during the pleasure of the  Ruler or
Governor’.  However, article 135 provides protection to the
public servant in respect of ‘dismissal’ or ‘reduction in rank’.
Clause (2) of the article provides that a public servant shall
not be dismissed or reduced in rank without being given ‘a
reasonable opportunity® of being heard."

Profile of Services in 1965. Federal Establishment
Office (F E O) was considered the employment department and
managed the posting and assignment for ‘“‘common-user”
service, especially the M HF S and the general clerical
service, this function being handled for other employees by
their own departments. The FEO also administered overseas
training and scholarship activities and was responsible for
the Government Officers Staff Training Centre. Selection for
entry into the service was the responsibility of the Public
Services Commission, a quasi-judicial agency provided for in
the Constitution. Its purpose was to protect the civil service
f and “service standards” from political interference. Job quali-

fications and the number of vacancies were prescribed by the
FEO. The PS C announced and conducted performance
records and brief interviews to determine relative suitability.’
A ministry was headed by a permanent secretary, who might
be a professional officer, but was almost always a member
of the MHFS ; in a large ministry the secretary was assisted
by a deputy secretary and small MHFS staffs handlin finance,
establishments and services  (personnel) and administration

1. Suffian et al op. cir., pp. 263-88.
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(hs keeping). The major activities of MHFS Officers are
indicated in the following table.?
Admini ive i ing personnel,
finance and house-keeping, 223
Land and district administration and local
government. 118
Foreign affairs. 136
= Py Fiehan 160 s thaai
and industry, public works, transportation,
finance. 80
Social administration : education, health, labour
and welfare. 14
Agriculture and rural development 23
Internal security and defence 35
Others 38
Total 667

Criticism. The M C S has been criticised on the ground
that it is an “elite™. It is true that the M C § is drawn from
restricted sources ; and that it behaves in a manner of
superiority towards other civil servants. The M C S has been
an clite racially, too; because in the beginning only the
British were recruited ; later it was opened to the British and
Malays : and now Malays predominate. But the basis of
recruitment has been broadened, with the extension of
educational opportunities. In 1956 it was also decided that
the M C S thould beccme more specialised.  So within the
M C S several “professional career patterns”, in the fields of
econcmics state, and district government and administrative
management have been introduced.

1. Milton J Esman, op cit., pp. §6.5. -*
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Another ground of criticism is that there has been a
drop in civil service performance and efficiency sinee
Malaynization. During this change, it is quite probable
that some men might have been promoted beyond their
capabilities, and some dislocation might have also been caused
by the process of replacing top personnel during Malayni-
zation. But one official view is that there has been no
lowering of standards since Malaynization. Another view
is that, largely because of the the dislocation caused by
Malaynization, the level of performance has fallen in technical
and perofessional fields, but not in the sphere of admini-
stration.  One other criticism is that the MCS suffers from
corruption. An official inquiry concluded that it existed in
some government departments ; and it may also occur in other
departments.

State Services. All the cleven States of the former
Federation of Malaya have their own state clerical services.
A proposal to integrate these scparate services, put forward
soon after independence, failed, partly because Johore and
Kedah feared that, if it came into effect, they might lose some
of their best men. Now the Federation may, at the request
of a State, second any member of the public service to the
service of that State ; and a State may, at the request of the
Federation or of another State, second any member of its
own public service to the service of the Federation, or as the
case may be, of that of other State. Some months before the
formaion of Malaysia, the slow pace of Borneanization was
deplored by the president of the Sarawak Government
Asian Officers Union. According to him in Division I of the
Sarawak Civil Service there was only 1 local man out of
30; and in Division II approximately 30 out of a 130 posts
were held by local man. In the new Sarawak Constitution
the Governor was given the power to safeguard the special
position of the natives; at the same time the government
also initiated a long-term solution for stepping up native
education as a whole selecting' particular .natives to go for
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degree, and shorter courses abroad. The formation of
v introduced a licati In secking to replace
a high proportion of the expatriates in the civil service, it
faced potential competition not only from Chinese inside
Sarawak but also from officials who might be appointed to
posts in Sarawak from Malaya. In North Bornco, the
government had economised in appointing European officers,
since fifty to sixty British officers were sufficient, by a system
of native administration. After 1963 most departments asked
expatriates to stay for from5 to 10 years. The long-term
solution lay in a vast expansion in the number of highly
educated natives. After the formation of Malaysia, the
federal government assumed some functions previously
undertaken by the State governments of Sarawak and Sabah, so
some of the State government departments became federal.!

1. ‘R.§. Milneyop.oli, ppi 85363, « = .« . Lis3e




Party Politics

1. The Alliance Party and the Socialist Front
The Alliance Party

The UMNO. Actually the Alliance Party was institu-
tionalised in 1953, by the union of the United Malay
Nationalist Organisation (UNMO), the Malay Chinse
Association (MCA) and the Malay Indian Congress (MIC).
It would be useful to know hing about their ds
In 1926 a group of middle class, mainly English educated
Malay lawyers, journalists, religious functionaries and
merchants founded the Singapore Malay Union, with the
ohject of promoting the walfare of Malays living in Singapore,
politically, socially and educationally. Its branches were
formed in other parts after 1937, For example, a political craa-
nisation under the patronage of middle class Malays—Malay
Association of Panang—was formed in 1938, and similar
associations were sel up in Selangor, Kelantan, Perak Sarawak
and Brunei in the following two years.

o e i
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Attempts were made to unite all these organisations
into one union of Malay Associations, but they failed, because
loyalty to the State and its ruler prevailed over any other
interest. But when, after the surrender of the Japanese in
1945, the British returned to Malaya and announced their
plans for setting up a Malayan Union, the rulers of the
various States came under a threat, In the new system, the
citizens were to owe their allegiance to the British Crown
in place of the Rulers. In March 1966, the Malay associations
were amalgamated into one body—the United Malay Nationa-
list Organisation (UNMO), whose main object was to oppose
Malay Union and to fight for the restoration of the rights
and privileges of the Malays in a Malay country.

The Malay Chinese Association (MCA), The formation
ofa federation, whose constitution was biased in favour of
the Malays, made it imperative that party politics after the
federation would be conduced on racial (or communal) lines.
The Malayan Communists, a large majority of whom were
Chinese, decided not only to take the lead in anti-federation
and anti-Malay movement, but also to launch a terrorist
movement with the object of ending the colonial regime.
The communist activity in South-East Asia reached its peak
in 1948 and 1949. The Malayan Communist Parly claimed
o be waging a war of national liberation on behalf of all
Malays. But on account of its overwhelmingly Chinese
membership, the Malays were not attracted by it ; they
Worked gradually and constitutionally for winning indepen-
dence. The non-Communist Chinese were also put in a very
cembarrassing sltuation by the Malay Communist Party.
They wanted on the one hand to fight for their rights and on
the other to be dissoci; from the C i Thus the
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Malny Chinese Association! - was ‘formed. It was mainly an
or i of the ll-to-do  Chinese, who acted as
spokesmen for Chinese interests in the Federation.

The MCA, less than a decade after its establishment,
was in deep trouble. It was unable to command a broad
conszasus among Malay Chinese, because (a) many Chinese
did not feel merally bound by the compromise that founded
the Alliance, and (b) others insisted that even within the
terms of the compromise the MCA had done little to protect
the legitimate interests of the Chinese, The non-Communists.
who espoused non-communal politics, were more significant.
Most of the growing educated Chinese middle class took
this line. The non-Malay, basically Chiness parties, which
advocated the doctrine of non-communal democratic soci-
alism, opposed Malay privileges, but advocated special
opportunities for Malays to overcome their educational and
economic lag, but not at the expense of other races.?

The JMP and the Party Negara. In 1951, one of the
founders of the UMNO (Dato Orm) decided to launch a new
party, which was to be genuinely multi-racial. So he formed
the Independence of Malaya Party (IMP), and its mcmbershnp
was opened to all races. But this experiment did not succeed.
Three years later he again entered into politics and formed
4 new organisation—the Party-Negara, which was implicitly
‘for Malays only.

I, Being a representative body of an immigrant community the MCA
included in its aims the attainment of inter-racial harmeny and
understanding. Tan Cheng Lock in his inaugural addresson 27
February 1949 had said that the MCA had been launched, “with the
twin fundamental objectives of bringing about cohesion and unity
among the Malayan Chinese of all classes and promoting inter-racial
zocd vill, harmony and cooperation... it is a matter of supreme

-ance and an /ndispensable n:cusuy that a basic purpose of
ization must be the of i under-

standing and friendship, particularly between the Malays and the

Chinese...” R.K. Vasil, Ethnic Politics in Malaysia, p. 19

2. Milton J. Esman, Administration.and Development in Malaysia,
28: —3 3
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Formation of the Alliance Party (AP) The holding of
local government clections in 1952, asan instalment of self-
fovernment, gave the UMNO and HCA a chance to form
an clectoral alliance, according to which each was to support
the candidates of the other in selected cunxluucnc:cs. The
success of this arrang led to its insti as
the Alliance Party in 1953. In 1955 the Malay Indian
Congress' also joined the Alliance, which won 51 out of the
32 seats in the general clections for the Legislative Council
in 1955, The leader of the Pnny—Tunku Abdul Rehman—led
the nt for ind which was achieved on 31
August 1957.2

Because of the communal nature of politics in Malaya,
all parties have faced a dilemma. If they did not try to
appeal to a particular community or communities, they lost
support to parties which made this type of appeal. The
IMP'S failure was a terrible warning of the fate awai
an explicitly non-communal party. On the other hund
because of the mixed racial composition of the electorate
ithas been difficult for any party which appealed to only
One community to win a majority in Parliament. The
solution to this impasse was reached accidentally, by the
Alliance. The formula adopted by the Alliance was that
2 number of communal parties be joined “at the top” in

1. The Malsyan Indian Congress was launched at the beginning of
Acgust 1546 at Kuala Lu apur with the objectives: (1) 1o protect
2nd promote the varied interests of the Indian community ; (2) to
prevent i and m during
e period leading 1o independence. It was not able to establish itself
25 the spokesman of tre Indizn community as it had to compete with
2t 1225t 190 other organizations, the Malayan Indian Associaticn
204 the Federation of Indian organizations, for the loyalty of
Indiacs. Many Indizns in Malaya have been conscious of the fact
that they constitute less than ten per cent of the total population in
the country 2nd, therefore, in politics organized on strictly
commanz] lines they would exert extremely limited Influcnce. Many
of them 25 3 result have beeo attracted by non-communal political
gamizations bave providad a sigoificont t of the
leadership and mm"r’l, 1bid., " W‘ b T

2. Waddel, An Infroduction (o Soullx—lul Polltles, pp. 144-45,
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an inter-communal alliance of the three communal pertics
within the Alliance, the UNMO was strongest and the MIC
was the weakest, the MCA was the third.

Esman says: Since the identity structure of most
Malaysians is communal, it is not surprising that politics,
responding to the essential reality, should be organised on
that basis. On account of the abortive attempts in the early
1950s to organise political life non—comrnunally, it became
cvident that 1 political i ion would bave to
be communally based. The result was the Alliance Party,
a coalition of threc communal groupings...”* Pye also writes ©
‘Malaysia represents another form of nationalist coalition
party system. In contrast to Burma, however, the Alliance
which has dominated Malaysian politics since independence
has been a coalition with no pretences towards logical
formulations. The Alliance instead has sought to represent
the most basic divisions within Malayan society and to bring
them together in a cooperative effort for the national good.™

The Alliance Party sometimes denied that it had any
ideology ; it took thc lme lhn( its |deolagy. was not capable
of being called as “‘soci Ly or*
but it rests on “‘development”. Thus wall‘nc measures have a
high place in the Alliance programme and some of its welfare
measures could be equated with socialism. In the sphere
of community development and social services the Alliance
programme was formulated on the basis of socialistic ideals.
There has also been present in the youth section of the MCA
that their organisation or the Alliance ought to have an
ideology. The national president of the MCA once said @
‘Though we are supposed to be a right-wing government, we
are more socialist in practice than mauy so-called socialist
governments,'

1. Milton J. Esman, ¢p. cit,, pp. 234,
2. Lucian W. Pye, South-Eusl dsia's Political Systems, py 36
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The Alliance has undergone considerable strains and
stresses.  Each of the two main partners—the UNMO and
the MCA—has to compete with parties appealing to its own
community and at the same time keep in step with its
Alliance partoers. This has sometimes resulted in pressures
tending to disrupt the component party. The difficulties
of the MCA have been more open, because it has been charged
for betraying the Chinese on some aspects of the “‘bargain”’,
such as language, education and Malay rights. Towards
the end of 1965 there were marked tensions inside the
Alliance, because in the MCA there was discontent on the
issue of Chinese language. Its leaders did not want Chinese
to be an offiicial language, but they wanted a more general
and wider use of the Chinese language by all government
departments and statutory bodies. ‘There were signs of
dissatisfaction with the party’s official policy even inside
the UMNO. The Secretary-General of the party resigned
after the separation of Singapore, indicating that many in
the party would have preferred that a tougher line had been
taken with Singapore.”

The Socialist Front (SF)

The Labour Party. The Socialist Front was also built
on an Alliance-type formula, but the eommunal aspect was
less obvious than in the Alliance. The antecedents of the
parties which formed the Front may briefly be stated. The
Front came into existence in 1957, when the Labour Party
(LP) and the Party Ra’ayat came together. In March 1964
the National Convention Party, recently founded, also joined
the Front. It had placed a great emphasis on its non-
communal character. It had stuck to its principles and had
avoided making any compromises with the aim to please one
community or another. This approach of the party was not
liked by the Malays, who regarded the party to be an
organisation of the Malays. Notwi ding this, LP's

L. R.S. Miloc. Government &nd Politics in Malaysia, pp. 88-91.
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emphasis on non-communalism and absence of any effort
to take into account the feclings of the Malays continued
to the time of independence.

The Party Ra'ayat and the National Convention Party.
Broadly, it was based on the rural areas and consisted
mainly of the Malays, while the LP was for the most part
urban and Chinese. The LP was also stronger and better
organised than Party Ra'ayat. But the Chinese joined the
party in large numbers, particularly in those places where
it had no branches, The National Convention Party was
also mostly rural and Mzlay, based mainly in parts of
Selangor. The Party Ra'ayat, largely dependent on Malay
Pparticipation and support demanded that the LP must accept
the position of the Malay Rulers and the special position
of the Malays as provided in the constitution of Malaya.
The LP, which had earlier rejected these conditions, later
modified its stand and accepted the conditions. The reason for
this change in its approach was the realization by LP leaders
that their party had failed to establish any roots among the
Malay masses and that it would be even more difficult to
do so after the independence was achieved. This had a signi-
ficant effect on the character of the LP. Both the parties
of the Front reached an understanding, in accordance with
which Party Ra'ayat concentrated on enlarging the area of
its support within the Malay community and the LP
concentrated its efforts to gathering greater support among
the non-Malays, particularly the Chinese.

The SF Ideology. It was vague in its proposals for
social and economic reform. It favoured welfare measures
and development; thus far it did not differ from the
Alliance. But the SF openly advocated more economic
equality in its 1964 election manifesto, ‘without making any
mention of nationalisation of industry. It attacked colonia-
lism and foreigh business firms in Malaya which embodied
both the evils of capitalism and colonialism. But all leaders
of the SF were not in  their ition to
communism, so it did not lose the image of the party as
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communist-infiltrated. Like the Alliance, the SF was also not
united on the language question.?

II. Other Partics

The role of all other parties in the politics of the
country has been much less important. Moreover, it is not
casy to classify them; some others are non-Malay
and some are communal, while others are not. A brief
account of these is as follows :

Pan-Malaysian Islamic Party (PMIP). It was founded
on the principles of Islam ;and it has its greatest support
in the north-eastern States of Kalantan and Trengganu, where
the population is over 90 percent Malay. The driving force
of the party comes from religion. Its principles and pro-
grammes may briefly be stated : (i) It stands for a strict inter-
pretation of Islam; and denounces Westren importations,
like dancing. (i) It believes that in thc eyes of Islam, reli-
gion and politics cannot be separated from each other. Asa
religious party it supports a more vigorous propagation of
Islam. (iii) It has attacked the existence of the Chinese
middlemen and money lenders and also the UMNO's policy
of mixing with rich Chinese in the higher echelons of the
Alliance Party. (iv) The party claims that if it came into
power it would base its economic policy on the principles
of Islam. It has found support in the teachings of Islam
for some kind of nationalization of land and electricity. Econo-
mically, some of its beliefs may be radical, but socially it is
very much conservative.

Three main strands in PMIP policy were indicated by
one of its leaders—Dr. Burhanuddin—; they are nationalism,
Islamism and socialism. The clement of socialism is in
nationalism, which is based on the aspiration to build a
just society. There are clements of nationalism in socialism,
because socialism can be built when itis pioncered by the
nationalist spirit towards the path of freedom from the yoke

1. Ibid., p 92,
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of colonialism. The el of ionalism are found in
Islam as a basis for the national liberation movement. But
in practice nationalism tended to blend PMIP supporters.
to the nature of ism. Cy ion with Indonesi
put a severe strain on the PMIP, because it hoped that
eventually Malaya and Indonesia would unite.!

As the name implies, the PMIP is committed to Pan-
Malayism, which indi a pro-Ind ian policy, includil
political association with their Indonesian racial brothers.
Essentially, it does not accept the legitimacy of Chinese
partclipation in Malaysian life. It also emphasises the cause
of the poor and forgotten—Malay farmers and fishermen, who
had been neglected by the Alliance government. It accuses
the Malay establishment of neglecting the peasants, by
failing to attack the root cause of rural poverty. Its leaders
attack the middlemen, not because they happen to be Chinese,
but because of their exploiting role. ‘While concerned with
improving the economic and social lot of the poor Malays,
this group rejects government's current emphasis on religion
and mosque building, avoids specifically communal appeals,
and participates in non-communal political parties.'?

People's Progressive Party (PPP). It was formed in January
1953 at Ipoh (Perak) by two lawyers of Ceylon. In the
beginning it was known as Perak Progressive Party. The
younger of the two brothers had carlier been associated
with the Perak Labour Party, so he desired the new party to
have socialist orientation. But others responsible for the
formation of the party were unwilling to accept socialism as
its main creed. However, there was no disagreement with

regard to its 1 ch . In its
to the Federal Elections Committee, on 14 October 1953, it
hasized its i ion and d

or
that the elections should be held on a non-communal basis.
But very shortly afterwards the party decided to join the
Alliance, for the purpose of contesting the coming town
1. Ibid. pp. 93-4.
2. Milton J. Esman, op. cit,, pp 26 28.
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council elections in Perak. The party justificd its action by
saying that although the UMNO and the MCA were
communal organizations, the decision by their leaders to
join hands and establish the Alliance indicated their desire
to cradicate communalism and promote non-communalism.
This cooperation, largely based on expediency, did not last
for long; in February 1955, as aresult of differences over
the Federal Legislative Council elections that year, the PPP
took the decision to leave the Alliance.?

The party changed its name from Perak to People's
after 1955, but in spite of that it did not achieve much
success in expanding its support and influence beyond
the boundaries of Perak. Thus the pirty character remained
regional ; morever, it was also personal, because its driving
force came from the two founder lawyers. Although the
party was sometimes described as a left-wing party, its appeal
was not mainly economic. In its 1959 election manifesto
it said that in due course tin and rubber would be national-
ised, with a view to preventing the exploitation of workers
and improving their standard of living. The main appeal
of the party was to the non-Malays, largely on the issues
of langaage and education. It wanted the Ciinese and
Tamil to be recognised as official languages, although Malay
stould remain the national language.

The United Democratic Party (UDP). 1t was formed
in April 1962 by some of the former leaders of MCA, who
had left that organisation after a crisis in the Alliance in
1959 It claims to be a non-communal party, although in
the 1964 election it got most of its votes from the Chinese.
It did not demand complete equality for non-Malays with
Malays and it did not want a complete reversal of govern-
ment's education policy, although it criticised the implementa-
tion of Alliance policies in this field. Its strength lay mainly
in the personality and reputation of its leader, Dr. Lum
-Chong Eu, the former president of the MCA.

The PPP and UDP were both non-Malay parties.

1 RK Vasil, op cit., p I'L .
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They opzrated within the framework of some crucial circumst.
ances which determined their effectiveness. The Malays and
their leaders always viewed them as nothing more than
communal organizations of the non-Malay communities
threatening ths political paramountcy and special position
i of the Malays. The Malays, therefore, showed little interest
in joining them and support them despite the fact that they
were all founded as genuinely non-communal political organizg.
tions. ‘This made it impossible for these parties to maintain
their non-communal character and invariably over the years
they were turned into non-Malay, essentially Chinese,
communal organizations. And that made them even more
unacceptable to the Malays. They have been allowed 1o
exist only as opposition parties, a necessary window dressing
for parliamentary democracy and provicing a legally-
constituted and controlled channel for non-Malay discontent
and dissatisfaction; they would not bs acceptable to the
Malays as alternative governments,”

Demacratic Action Party (DAP). These two new parties
were formed in the context of growing communal disharmony.
The parent organisation of the DAP was PAP, which had
established its credibility during the period 1963-65. After

ingapore had 4 from the federation in 1965, one
of to top leaders and the only representative of the PAP in
the Parliament, C. V. Devan Nair stayed in  Malaysia,
as he was a Malaysian citizen by birth. Under
his leadership, Malaysian-based PAP was reorganised
as DAP in March 1966. The formation of DAP was
of great sigaificance, as it was far more homogeneous
and united than any of the opposition parties formed
earlier. It also a more p Malay and clear-
cut policy and pr so it provided I ip and a
rallying-point for non-Malays, who had been angry and dis-
illusioned with the MCA and MIC. It exercised great
influence on post-1965 politics in the country. It pursued a

h, hoping to blish itsell as the

1. Ibid, pp 117-18.

o
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chief rep ive of the Mal itis In a
declaration made in July 1967, the party committed itself to
the ideal of a free, democratic and socialist Malaysia, based
on the principles of racial cquality and social and economic
justice.

The Gerakan Rakyat Malaysia (GRM). It was formed
in March 1968. lts founders were two former leaders of
the LP and Dr. Lim Chong Eu, the foremost leader of the
UDP. Its leadership determined its popular base; it mainly
attracted the English-educated moderates of the LP and
Chinese supporters of Dr. Lim. The party’s leadership made
special efforts to get support of trade unioms, in order that
it could establish itsclf as a genuinely non-communal political
party.}

Political Parties in Sarawak. Political parties are a
very recent growth in Sarawak;in 1961 there were only two-
the Sarawak United People’s Party (SPUP) and the Party
Negara Sarawak (PANAS). SUPP was opposed to Malaysia,
preferring that Sarawak should become independent by
itself. PANAS, on the other hand, after a brief hesitation,
came out in favour of Malaysia. The Ieadership of the
intendedly non-communal SUPP was mainly Chinese. PANS,
although non-communal in principle, contained a high
proportion of Malay members and leaders. The two parties
were followed rapidly by four others : the Sarawak National
Party (SNAP), largely Iban, in 1961; Barisan Ra'ayat Jati Sara-
wak (BARJASA), largely Malay, in December 1961; the Party
Pesaka Anak Sarawak (PESAKA), mainly Iban, in August
1962; and the Sarawak Chinese Association (SCA ) in July,
1962. The five pro Malaysian partics formed a Sarawak
Alliance in January 1963.

Political Parties ir Sabah. Political development in Sabah,
was behind in Sarawak there were no formally organised parties
even.in‘May 1961, But by Decem. 1962, when the first District
Council elections were held, there were.five, joined together to
forme:the Sabah Alliance and all inifavour of Malaysia. The

1. 1bid, pp 159-61.
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five were: The United ~Nati Kadazan

| (UNKO); the United Sabah National Organisation (USNO);
the Nationat Pasok Momogun Party; the Sabah National

Party (SANAP); and the Sabah Indian Congress.}

IIL.  Party Politics and Geaeral Election Upto 1964

During this period there had been three general
clections in Malaya/Malaysia. In 1955 the elections were
for 52 out of the 98 seats in the Legislative Council of Malaya;
J, and in 1959 and 1964 for the 104 seats in the federal

Parliament. Although Sabah and Sarawak had joined the
federation in the 1963, their scats in the Parliament were
| not filled by direct clection in 1964 as they had been filled
indirectly at the time of the formation of Malaysia.

General Elections, 1935. The 25 seats were contested
by 129 candidates, of whom 18 were independent and the
remainder were distributed among the following partics.
Alliance 52, Party Negara 30, Pan-Malayan Islamic Party
11, National Association of Perak 9, Labour Party 4, Perak
Malay League 3, and Perak Progressive Party 2. The Alliance
won 51 of the 52 scates, securing 81.7 percent of the electoral
votes. The remaining 1 seat was captured by the Pan-Malayan
Islamic Party.

The General Election of 1959. The parliamentary and
state elections held in 1959 were important for two reasons ;
(1) They were the first elections held after the achievement
of independence and the first clections to result in the
creation of entirely elected legislatures both at federal and
state levels. (2) They were also the first elections lobehcld
under the supervision of the ind dent Election C i
established under articles 113-150 of the Federation of
Malaya. Article 113 (as it then stood) indicated that the
Election Commission should conduct elections to the House
of Representatives and to the Legislative Assemblies of the
States and also that it should delimit the constituencies and

2 RS. M:Ine op. cit. pl|99-lN #R2C

__m_
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prepare as well as revise the electoral rells for such clections.
The then article 171 of the Constitution provided for 212
constituencies for the purpose of the first clections to be
held to the Legislative Assemblics of the scveral States.
The pumber of constituencies in each State is a multiple
of the number of parliamsntary constituencies. The registered
electorate in 1959 was approximately double that of 1955.
On 18 Augnst 1959, 2959,2,110,494 voters cast thesr votes.
Again  the Alliance  emerged the victor, but  with
greatly diminished percentage compared to those of 1955.
It controlled 74 seats, while the opposition parties won 30
seats in the Parliament. But Alliance’s over-all majority
dropped from 81.7 percent in 1955 to 5.5 per cent in 1959.
Its losses were both mainly in Malay and non-Malay scnts.
From Kelantan and Trengg: all the oppositi

with the exception of one of Party Negara, belonged to (hc
PMIP.

The General Elections of 1964. Prior to the polling
date Indonesian agents engincerd a number of incidents
designed to infl the out of the el in favour
of the anti-Malayan parties. But terrorism produced the
opposite effect, because the Alliance once again gained a
decisive vietory, improving on its 1959 record. They
won 123 out of the 159 parliamentary setats and 240 out
of the 282 seats. The electoral votes in favour of the Alliance
also improved from 51.8 in 1959 to 58.3 percent.— (Yacol
Hussain Merican)?

Confrontation was the most important issue at the
general election of 1964; and it helped the Alliance. Opposi-
tion parties which scemed to be half-hearted in their support of
the government cou!d be accused of being disloyal. On the
other hand, if they backed the government’s stand, then
the government could say that the most patriotic thing to
do was to rally behind the Tengku (Tunku) and vote
Alliance. The fact that the PAP won only I seat (in Kuala
Lumpur) may be explained along these lines. The PAP

1. Suffian et al, The Constitution of Malaysia : Its Deveiopment 1957-
77, pp. 211-14.
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said it was solidly behind the Tengku and the UMNO on
the issue of confrontation. But when the Tengku said that he
stood shoulder to shoulder with the MCA, the PAC attacks
on the MCA were blunted. In terms of seats the opposition
parties lost heavily. The PMIP lost 3 seats in Trengganu,
while it retained all the seats except | in Kelantan and it
also lost 3 seals to Trengganu. PPP strength in Perak was
weakened and it lost 2 of its 4 parliamentary seats. The
UDP won only 1 seat in Penang, and the Socialist Front
retained only 2 of its 8 secats. But, even in the face of the
confrontation issue, it won a higher proportion of the
votes than in 1959, 16 percent as compared with 13 per
cent, while its main rival among the opposition parties
the PMIP won only 14 per cent of the vote in 1964 as
compared with 21 per cent in 1959.}

Parliamentary Elections : Seats Won!
by Political Parties

Parties Seat Won
1959 1964
1. Alliance
UMNO 52 59
MCA 19 27
MIC 3 3
74 89
2. Demorcatic
Action Party —_ 1
3. Gerakan Rakyat
Malaysia =, =

. R.K. Vasil, op, cit., pp. 172-73.
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4. People’s

Progressive Party 4 2
S. Pan Malayan Islamic

Party 13 9
6. Party Ra'ayat — =
7. Independents 3 -
8. Socialist Front 8 2

9. United Democratic = =

10. Party Negara 1 —
11. Malaysn Party 1 =
Total 104 104

IV. Party Politics And General Eelections After 1964

The 1969 General Elections. The situation in 1969 was
serious. An intense controversy had been generated by the
PAP, following the 1964 general elections. The issue was the
future of the non-Malay communities and their political status.
Both in 1956-57 and 1959 thz non-Malay commuaities were
geaerally unsure of themselves; during the uncertain period of
the transition to ind-pendence they were less unwilling to
concede that Malayz belonged to the Malays. But their general
mood in 1969 was different; they were less willing to accept
the compromises made as the PAP during its short-period of
paruicipation i country's politics had articulated and united
them. They were inclined to take more positive action to
protect and promote their interests. The critical issues of
the political position of the non-Malays and the. role of

4

their cultures, and- d in

1969 in much more intense form.

were 1eof

This had its own impact on the Malay community, whose
fear and suspicion of the non-Malays greatly increased.
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Militancy was rampant and the extremists in the UMNO
were in the ascendancy. Tunku Abdul Rabman, who had
kept the country together and had generally succeeded in

iding serivus I conf ion through his charis-
matic leadership, had lost his hold on the Malay masses.
‘In the situation a showdown between the Malays and the
non-Malays was bound to occur at the time of 1969 general
clections. Matters were complicated further by the fact
that for the first time in the history of the country most of
the non-Malay parties in the oppasition were able to establish
an electoral arr among th 1 In- February
1969, the three non-Malay parties in the opposition, the
DAP, the PPP and the Gerakan, were able to agree to an
clectoral arrangement. Under this they divided both the
parli y and State i ies among e
on the basis of their organization and an estimate .of electoral
support in the constituencies. The crucial result was that they
did not field candidates against each other thus depriving the
Alliance the chance to gain victories, as in the Ppast elections,
in multi-party contests where the non-Malay vote was split
among the many contenders, for it."?

The Government decided that the holding of by-election
would cause i i i to the
as Parliament and State Assemblies would be dissolved
by 18 May 1969 and a general election would be held there-
after. To meet this unusual situation article 54 (2) was
amended whereby casual vacancies within 6 months of the
date on which Parliament would stand dissolved need not be
filled. This amendment was made to apply to State Assem-
blies as well. In addition, the following amendments were
als> made : (i) The Eleciion Offences Act, 1954. The effect
of amendments were : (a) The limit of expenses was increased
from § 10,000 to § 20,000; and (b) the penalty for treating,
undue influence and bribery was increased from 6 months

1. Ibid. pp. 163-64.
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imprisonment and a fine of $500 to 12 months® imprisonment
and fine of not less than$250 and not more than$1,000, (ii) The
Elections (Conduct of Elections Amendment- Regulations, 1968),
made by the Election Commission were approved by the

Supreme Head on D ber 1968. The d were
made for the purpose cf uniformity and bringing into line
similar regulati which were i to the Borneo

States. (li) The Election (Postal  Voting- Amendment)
Regulations, 1968 were also approved at the same time.

Although the Alliance won 66 of the 113 parliamentary
seats, it gained only 48.4 percent of the total electoral
votes and for the first time in Malaysian history, the Alliance
failed to secure 2/3 parliamentary majority. In State elections
the Alliance lost control of Penang, Perak and Kelantan,
while in Selangor it galned half the seats in the sme Assem-

bly, creating a p deadlock with the bined opposi-
tion. The UMNO'S vote fell from 66 percent to 56 in
domi ly Malay ies while the populistic

aun Chinese PMIP increased its vote proportionately. The
MCA and the MIC votes in non-Malay constituencies fell
from 49 per cent m 1964 to 39 per cent, the winners being
the mod: I non-Malay parties
which achieved an eﬂ'ccuve working alliance in this election.
Two thirds of the Alliance’s losses were in non-Malay

constituencies.
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Parliamentary Elections 1969

Partics Seats contested votes polled
(in )
| 1. Alliance

UMNO 67 33.67
McA 33 13.50
MIC 3 1.24

103 48.41

2. Democratic Action Party 24 13.73
3. Gerakan Rakyat Malaysia 14 8.57
4. People’s Progressive Party 6 3.87
5. Pan Malayan Islamic Party 59 23.75
6. Party Ra'ayat 5 1.24
7. Independents 2 034
8. Socialist Front = o
9. United Democratic Party — —
10.  Party Negara == —
11.  Malayan Party = =

Total 213 99.91

The results appeared to reflect a protest in both com-
munities against the ruling politicians for complacency and
for not prosecuting vigorously enough the incompatible inter-
ests of their community. No one expected that any group other
than the Alliance could or would govern for the next five
years. UMNO lcaders were shocked at the outcome. They
blawed the Chines: for abandoning the Alliance and

NI
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attributed this loss of Malay votes to their moderate stand
on racial issues. The MCA, repudiated by its constituents,
declined to participate in the new Cabinet, although it would
vote with the UMNO in Parliament. To many Malays the
results portended a dangerous threat to thir political hegemony.

There arose a demand that two recognised leaders of
the strongly pro-Malay clements in the UMNO be given
Cabinet posts. The extremists maintained that since the Alliance
had retained its position as the ruling party, largely on account
of the Malay vote, it was proper that the Alliance, the
Cabinet and the government reflected a dominant pro-Malay
bias. This led to very grave communal riots in May 1969.
The country was engulfed in the worst racial rioting, in
which thousands of people were killed or injured The
communal riots helped the UMNO extremists’ assume
ascendancy in the organisation. Under their pressure the
Government over-reacted to the crisis. The Malay leadership
took advantags of the crisis to reappraise the situation with
regard to the fundamental issues : the position of the Malays
2nd their Rulers, the national language and culture, and the
position of the non-Malays and the conditions under which
they were to be allowed to live in the country and play a
political role. On 14 May, the Supreme Head issued a
proclamation of emergency. On the following day, under
heavy pressure from the extremists in the UMNO, the Prime
Minister d the esiablish t ofa i Opera-
tions Council with Tun Razak as Director of Operations.

The Government ded Parli and p d
elections in Sabah and Sarawak, which had been scheduled to
be held later in the 1moath. Although the Prime Minister and
the Cabinet retained their formal status. effective power was
transferred to 2 nine-man National Operations Council (NOC),
chaired by Tun Razak and composed of senior Alliance

politicians, civil servants and military officers. The heads
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of the MCA and MIC were the only non-Malay members. In
each state, an Operations Council was also organised consisting:
of the Chicf Minister, the local police director, and military
commander. A similar patrern was established in each
district with the district officer in charge. Competitive politics
were sct aside and the NOC declared that ‘there can be no
question of a return to parliamentary democracy so loug
as racial harmony does not exist among the communities.
So long as communal sensitivities are tender they can,
through ir ible political p be casily

to precipitate another, indecd more serious racial clash.’

The General Elections of 1974, The general elections
to the House of Representatives and the State Legislative
Assemblics, except that of Sabah, were held on o4 August
1974 to elect members to the 154 seats of the House of Repr-
esentatives and 360 seats of the various State Assemblies.
According to article 46 of the Federal Constitution, the
House of Represenatives consists of 154 clected members,
114 of whom are from the States of Malaya, 16 from Sabah,
and 24 from Sarawak. The number of elected members in
the States of Malaya was increased from 104to 114 and the
number allocated to cach State in article 46 was amended
vide Constitution (Amendment) (No. 2) Act, 1973.

Polling for the States of Malaya was held on 24 Auvgust
1974. In the case of Sabah polling was held for two weeks
from 24 August to 7 September, while in the case of Sarawak
polling was extended to three weeks from 24 August to 14
September. Candidates from eight political parties contested
the 154 parli y and 360 A bly seats except Sabah,
but candidates from only four political parties achieved
some form of success while the others failed even to secure
a seal. The National Front (an enlarged Alliance Party) won

1. Milton J. Esman, Administration and Development in Malaysia, po.
42-3,
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135 of the 154 parliamentary seats and also secured control
of all the State Legislative Assemblies. 60.7 percent clectorate
voted for the Front.!

In the National Front, the dominant partner, UNNO
secured 110 seats—37 candidates were returned unopposed
and 73 were clected. A feature of the election was the
recovery of other components of the National Front—the
MCA recovered strongly with 21 seats in Parliament compared
with its previous strength 15. Similarly the MIC, which had
3 seats in the previous Parliament, secured 4. The only
effective opposition to the National front came from the
mainly Chinese Democratic Action Party (DAP). It retained
its 9 seats in Parliament. The election marked the probable
demise of the Social Justice Party, which secured only | seat
in Puarliament against 5 before. The mainly Malay People’s
Socialist Parly failed to secure any federal or State seats.
The National Front tide was so strong that 53 opposition
candidates, including 2C from the Social Justice Party and
17 independents lost their deposits.?

In December 1975, Tun Abdul Razak, the leader of
the National Froat and Prime Minister fell szriously ill.
The country faced a leadership crisis, as it was torn by
tensions arising from heigh d ¢ i i
communal cleavages and jitters among foreign investors.
The Malaysians were so apprehensive of being without Tun
Abdul Razak's droit and tranquillising leadership that all
media blacked out the fact that he had gone to Paris for
treatment. The new emergency measures taken by the govern-
ment to control insurgency increased the tensions between the
majority Malays aad the Chinese, nearly 40 per cent of the
population. The Chinese complained that they were being
harassed by th: predominantly Malay army and para-military
mea. Employment and other opportunities for the Chinese

1. Suffianetal., op eir.. pp. 21620,
. Keesing's Weekly 1974,
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were declining because of the government’s economic and
educational policies which gave priority to Malays. In the
troubled times the only leader approaching Tun Razak's
calibre and expertise was Datuk Hussein Orm.}

General Elections, July 1978. Election was held in March
1978 for the Legislative Assembly of Kelantan. It wes a
great success for Malaysia’s ruling National Front. Out of
the 36 seats, the National Front’s tally was 22. Its local ally
—Berjasa—and a splinter group of the Islamic Party won 11
scats. This left the PMIP with only 2 against 22 seats it
had held in the previous Assembly. Elections were held in July
for the House of Representatives and several State  Assemblies.
Of the 10 State A blies in Western ia, the N;
Front retained control of all. It made a clean sweep in 3
States; it was a remarkable performance in view of the
defection of the Pan Islamic Party from the Front. But the
Front suffered a decline in its support; it got 55.14 per cent
in 1978 as compared with 60.7 per cent in 1974. In terms of
seats, the Front secured more than 2/3rds of the total.

The DAP had only 9 seats in the previous Parliament,
but it gained IS in 1978. Most of the DAP'S gains were
at the expense of the non-Malay components of the
Nautional Front. The MIC suffered a loss of 2; while both
Gerakan (another predominantly Chinese party) and the
MIC ceded one each. Another seat was taken from Progressive
Party of Perak which enjoys Chinese and Indian support.
The PMIP'S decline meant that the National Front gained
an even more domi position in Parli The PMIP
with only § seats in Parliament was much worse off than in
1974 when it was part of the Front and had 13 seats. Its
leader, Datuk. Asri, who was defeated, said that ncither he
nor the PMIP was by no means finished, because the party got
17.1 per cent share of the parliamentary vote. The Prime

1. Denzil Peiris, *After Razak Who 2 is Malaysian's Worry, Times of
India, 25 Dec. 1975,
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Minister, Datuk Hussain Orm, got 85 per cent of the votes.
in his constituency.

General Election, March 1982, Dr, Mahathir, the
President of the National Front and Prime Minister need
not have called the election till October 1983, but he chose
to do so early to get the country to endorse the mandate
he won from the party. The campaign once again excluded
public rallies or demonstrations, because the government
ruled that these might undermine security. The government
did so under the special powers it has to deal with the two-
fold threat from an underground communist party and
racial extremists. The oppesition Islamic Party kmown by
its Malay acronym as PAS was a member of the National
Front in 1974 and had won 14 seats, but when it fought again
on its own in 1978, its score went down to 5. It has been
vocal in the past about the government’s alleged failure to
improve the meagre share of ‘bumiputras’. The other impor-
tant opposition party is the multi-racial DAP, which had
won 15 of the 16 seats in 1978 from urban constituencies
with a Chinese majority. Of the winners 3 were Indians.
Taking this into account, the April 22 election for
Parliament and 11 State Assemblics, in one sense Wwas
2 contest between the UMNO and PAS for Malay
support. In another sense, it wasa test of the new UMNO
leadership  headed by Dr. Mahathir Mohamad, who
had taken over last July‘ when his predecessor had given
up the party presidentship on ground of health. On its part
the DAP focussed on minority grievances. Another criticism
that the DAP made was that the government’s pledge to.
eradicate poverty regardless of race did not prove effective.t

In the elections for the 159 parliamentary seats and!
312 State seats in Peninsular Malaysia, apart from Barisan-
National (BN) the Alliance the major contestants were the

1. Dilip Mukberjee, *Ruling Coalltion in Malaysia Will Win Poll’,.
Times of ladia, 29 March 1982,
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Malay-oriented Partial Islam (PAS) and the Chinesc-oriented:
Democratic Action Party (DAP).NAP appealed mostly to urban
Chinese on issues relating to ed and the New E: i

Policy (NEP) which aims to give by 1990 a stake of 30
per centin the national economy for bumiputras (Malays
and indigenous people). It also contended that democracy
did not exist in Malaysia. DAP competed for Chinese voies,
with the liberal MCA and Gerakan both of whom were
members of the Barisan Nasional (BN).

In its manifesto, DAP said that in order to keep the
Government clean, efficient and trustworthy a strong opposi-
tion was a necessary requisite in both the Parliament and
State ‘assemblies. The ruling coalition must, therefore, be

4 from obtaini a hird majority which would
enable it to ‘manage, chop, and change’ the Constitution
to suit every whim and funcy of the Barisan Nasional. Like
DAP for MCA and Gerakan, PAS was the opponent of UMNO
for Malay votes. Datuk Asri President of PAS said : ‘In an
effort to offer a trustworthy, strong and responsible Islamic
opposition in Parliament, PAS is determined to win as many
seats as possible to uphold the Islamic cause.” The main
theme of PAS was the meed to protect the position of the
Malays and their religion, which it claimed were being
jeopardised by the secular development oriented policies of
the BN Government. Accusing BN of failing to stop contin-
uving usurpation of Malay rights by non-Malays, it promised
to review development projects which had displaced traditional
Malay landowners and to return the land compulsorily
acquired by the Government to its owners.

Inits manifesto, BN pledged to fight corruption and
ensure effectiveness and cfficiency at all levels and promised
social justice for all communities. It was determined to improve
the quality of life and expand educational opportunities at
all levels, while guaranteeing just opportunities for all Malay-
sians. It also assumed that it would preserve and consolidate
primary education in the non-Malay tongues—Chinese and
‘Tamil.
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In the economic sphere BN promised to promote private
sector growth and private enterprises. After two weeks of
hectic campaigning by the three major constestants, the polls
proved that the Barisan Nasional's promise of a “‘clean, cfficient
and trustworthy Government” won more people over to
its side and an increasing number of the Chinese preferred
the moderate Malaysian Chinese Association to represent
them rather than DAP which lost 7 key seats, considered
to have been its strongholds since 1969. All the 15 Cabinet

# ministers who contested in the elections held on 22 April
1982 were returned. The BN again won a sweeping majority-
132 out of 154 scats. Commenting on the poli outcome Dr.
Mahathir said : “We have toppled the chauvinists among
them (the opposition) the narrow-minded people the country
can ill-afford.” DAP'S strength was reduced to six seats
from the previous sixteen : PAS retained its five seats. MIC
won, for the first time, all the seats it contested—four for
Parliament and six for the States mostly against DAP
candidates of Indian origin.

V. Party System

The Chief characteristics of the party system may now
briefly be discussed as follows :

Legal Position of Political Parties. The Constitution
of Malaysia, like most other constitutions, is silent on this
subject. There are more than 20 political parties in Malaysia.
The formation of a political party is subject to the rules as
laid down under the Socicties Act, 1966 as amenedd from
time to time. Section 7 (1) of the Act empowers the Registrar
of Societies to refuse registration of a political party : (a)
which in the opinion of the minister is likely to affect the
interest or the s=curity of the Federation or any part thereof,
public order or morality; and (b) which is an organisation
or group of political pature established or having affiliation
or conpection outside the Federation. The Malaysian
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Communist Pany banned during colonial days, has never app-
lied for registration. The People’s Action Party, which had

P i in the Parli before the secession of
Singapore in 1965, was not allowed to function under the
foregoing provisions.

Multi-Party System. Although Malaysia, like the United
Kingdom and India, has adopted the simple majority system,
yet it is unlike the former in that it has more than 20
political parties, but is like India in this respect. In the
preceding sections the names of various parties and their
programmes have already been discussed, so nothing more
is needed to amplify this feature, except that the main
reasons for multiplicity are: (1) various groups and (2)
regional loyalties.

Communal|Racial Character of Parties. This is a very
significant feature, arising from the fact that Malaysian
society is multi-racial. Besides the threc important racial
communities—Malays. Chinese and Indians—there are many
others inhabiting different parts or regions of the country.
“Because of the communal nature of politics in Malay all
pnmca face a dulemma If they do not try toappeal toa

or they will lose support
to parties which do make this type of appeal. The quick
death of Dato Orm’s Independence of Malaya Party (IMP)
is a terrible warning of the fate awaiting an explicitly non-
communal party. On the other hand, because of the mixed
racial composition of the electorate, it would be difficult
for a party which appealed to one community to win a
majority in Parliament....It would seem that non-communal
parties cannot hope to survive, while communal pnru:s
might have some difficulty in winning a ity

jonty

1. R.S. Milne op. cit., pp 87-88,
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-political parties are communal, being based on racial differen-
ces and not religion as in India.

One Party Dominance. A party system in Malaysia
like that in India is characterised by the dominance of one
party. The Alliance Party, as a coalition of three parties—
UMNO, MCA and MIC—dominated the political scene from
1955 to 1974. Later, the National Front, with UMNO, as its
main component came into power. It may, however, be
#  remarked that mno single party has ever captured power. \
Therefore, the character of the ruling party has been \
coalitional. Keeping in view the success of the Alliance party,
another Alliance type coalition—the Socialist Front existed ‘
from 1957 to 1965. |
|
l
I
|

Regional Parties. Since Malaysian federation is com-
posed of serveral states and regions many of the political
partics have been regional or have their strongholds in
certain regions or States. There are separate political parties
in Sarawak and Sabah which have been described in section
IL. There was formerly Perak Progressive Party, which later
became the People’s Progressive Party.

Interest Groups. Interest groups in Malaysia are of
tecent growth and they are not many in number. The most
important interest groups are the trade unions, which are
not free from the influence of communalism. Urban workers—
‘Chinese and Indian—are organised into trade unions. Indians
have a large numbsr of trade unions and union leaders.
By 1962 there were abont 300 trade unions, which were
later reorganised. The biggest uaion is the National Union
;of Plantation Workers and the largest grouping of Unions
;is the Malaysian Trade Union Congress (MTUC). There
is also a Congress of Uaions of Employees in the public
seryices. 5

The ch of are i pressure
groups. In addition to various communal .chambers of

1M552696 v
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-commerce, since 1962 there has been an inter-communal orga-
nisation—the United Chambers of Commerce. But Chinese
Chambers of Commerce play an important role in the
political process of the country. Though there are no
religious pressure groups, yet in the States of Kelantan and
Trengganu, many religious teachers have cooperated with
the Pan Malaysian Islamic Party (PMIP). Farmers’ organi-
sations have not acquired any importance. Interest groups
in Sarawak and Sabah are not yet well developed. But the
clandestine Ci ist Organisation, an underground body run
bp some extremist members of the SUPP, makes use of
affiliated groups, such as the Sarawak Farmers’ Association
and the Sarawak Advanced Youths' Association.!

9 9 MAY 1986

1. R.S. Milne op. cit , pp. 110-112,
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